Under the statute creating the Iowa Title Guaranty Program, title guaranty can only be issued after "an abstract of title" is "brought up-to-date and certified by a participating abstractor…and a title opinion issued by a participating attorney… stating the attorney's opinion as to the title..." Section 16.9 1(6), Iowa Code (2007).

Charles Hendricks seeks to become a participating abstractor in the Iowa Title Guaranty Program where "each participating abstractor is required to own or lease, and maintain and use in the preparation of abstracts, an up-to-date abstract plant including tract indices for real estate for each county in which abstracts are prepared for real property titles are guaranteed by the division.  The tract indices shall contain a reference to all instruments affecting real estate which are recorded in the office of the county recorder, and shall commence not less than forty years prior to the date the abstractor commences participation in the title guaranty program." Section 16.9 1(5), Iowa Code (2007).

It is this requirement, known as the "forty-year title plant," that Hendricks seeks to have waived.  The statute contemplates that the requirement may be waived by the Iowa Title Guaranty board upon a showing that "the requirement imposes a hardship to the attorney or abstractor and that the waiver is clearly in the public interest or is absolutely necessary to ensure availability of title guaranties throughout the state."

I believe that the majority of the board failed to differentiate between a waived attorney making an abstract for an established client as a normal extension of his local practice and an attorney who… "left the Wasker Law firm and started his own firm so that he could pursue the potential opportunity of becoming an abstractor."  (Ruling P4., II, paragraph 4).

Abstracting is not the practice of law.  It is a commercial venture.  As such, Hendricks must be held to the same standards and requirements as any other participating abstractor.

I believe the majority of the board is mistaken in its conclusion that an applicant can establish hardship by the mere assertion that acquiring a forty-year title plant by ownership or lease will impose a financial burden or competitive disadvantage.  By adopting the language present in the statute, the legislature acknowledged its understanding of the capital investment and investment risk inherent in the ownership or leasehold in a forty-year title plant.  Use of the terms "up-to-date abstract title plant including indices" with the requirements that indices "shall contain a reference to all instruments affecting real estate" and "shall commence no less than forty-years prior" all demonstrate that, at a minimum, an abstractor would have a sizeable investment before participation in the title guaranty program could be obtained.  Hendricks' financial burden and competitive position is nothing more than that overcome by every other non-waived participating abstractor in the state, as demonstrated by the testimony in the record from participating abstractors.  If Hendricks' situation constitutes hardship, every applicant can establish a hardship.

I believe that Hendricks seriously misrepresents the costs of constructing a new plant i.e. he represents that it would cost $250,000.00 for copy fees alone for 2006 in Polk County. The fact is that these copies are free on the county land records system on the internet and currently go back to August, 1999.  Similar free services are available in all Iowa Counties.

Similarly, I am not convinced that Hendricks has accurately represented the speed at which he can create an "abstract," or the competitive burden of being unable to make "wash agreements."  The majority fails to recognize that by relieving Hendricks of the statutory requirement to own or lease a title plant, it has now blessed the creation of a business model that relies nearly exclusively on "cherry-picking" the easiest cases.

In reaching this conclusion that Hendricks has established a hardship, I believe the majority has also departed substantially from the prior precedent established when attorneys such as Steven Sents, John Donahoe or Michael Gorsline were granted waivers from the forty-year title plant requirement.  In those cases, those attorneys practiced in locations where either the long-established local custom was for attorneys to abstract without forty-year title plants or no title plants existed in their county of practice.  It is precisely this scenario that I believe the legislature had in mind when it crafted a waiver. In those cases where there is some measure of unfairness in requiring a forty-year title plant, it is appropriate to waive the requirement.  There is nothing inherently unfair in holding Hendricks to the same statutory requirement that he own or lease a forty-year title plant, like any other participating abstractor.

I also believe that by finding Hendricks' waiver is in the public interest, the majority disregards our stated mission.  The majority indicated in their public statements at hearing that the public interest was served in attracting and keeping Hendricks in business in the title guaranty program and not losing that revenue to "out-of-state" title insurers. Our mission is:

             "...to operate a program that offers guaranties of real property titles in order to provide, as an adjunct to the abstract-attorney's title opinion system, a low-cost mechanism to facilitate mortgage lenders' participation in the secondary market and to add to the integrity of the land-title transfer system in the state."  265 Iowa Admin. Code, Section 9.2.

Nothing in that mission statement indicates there is a public interest in increasing the market share of the program or increasing the fees the program generates.  What that mission statement does require us to do is to "add to the integrity of the land-title transfer system."

Here is where the majority's action is seriously deficient.

Instead of relying upon up-to-date abstracts based upon a forty-year title plant, Hendricks admits he will utilize direct grantor/grantee searches through online/internet records sources.  He admits that the quality of such searches is inferior to searches performed with forty-year title plants, but that he is willing to accept the increased risk.  The integrity of the Iowa land-title transfer system is legendary.  By granting this waiver (and future waivers certain to come) the majority abandons the only real public interest mandate we have in doing so, it needlessly dilutes the strong brand identity that the program now enjoys and increases the financial risk of the program through future claims.

Finally, the Iowa Title Guaranty Program has participating abstractors in each of the state's 99 counties.  Granting Hendricks' application is not "absolutely necessary to ensure availability of title guaranties throughout the state."

This approval amounts to a $50 million grant from the State of Iowa.  By granting the waiver in this case, the majority has essentially erased the forty-year title plant requirement from the statute, as any applicant seeking a statewide waiver will be able to meet this test.  By doing so, the board has exceeded its statutory authority.  I vote to deny the application.

In a post script to this opinion I must express my dismay at the Division denying me access to counsel.  Initially the Division chose to deny me any opportunity to have any input into the drafting of the ruling.  They elected to allow only the three affirmative voters to participate.  After my protest of the action and after the July 12, 2007 telephonic meeting the Director allowed that it would be permissible to include me.  However, I could not share the draft with anyone or show it to anyone.  I reminded him that I was not an attorney.  Two of the affirmative voters were attorneys as well as the drafting members of the Division's staff and the Division's representative from the Attorney General's office.

The response was that I could consult with any Division attorney.

The result, that I was denied counsel of my choice and that I could consult with no other person, attorney or otherwise.  I was essentially isolated and gagged.

That is terrible policy for a public body and should never be tolerated.

