MEMORANDUM

TO: ISBA Ad Hoc Committce Concerning ILTA Proposcd Amendment
of lowa Codc § 16.91(5)

DATE: December 31, 2007
FROM: Pat Baucr

RE: Additional Background Information / Outline of Current Thinking / Treatment of Existing
Waivers / Possible “Third Way” Revision of § 16.91(5)

ADDITIONAL BACKGROUND INFORMATION

To increase the chances of them getting through via ¢-mai, the asterixed attachments arc
being sent out in separate messages.

PROPERTY LAW HORNBOOK#*

Pages 882-887 describe three categories of notice sufficient to deprive a purchaser for
value of recording act protection: (i) actual notice (pp. 883-884), (ii) constructive notice of facts
apparent from a visual inspection of the praperty (pp. 883-8806), and (iii) constructive notice of
information found in the public records (pp. 886-887).

Pages 891-897 describe the differences between grantor/grantee and tract indices (pp.
891-894), how chain of title problems play out differently between the different indices (pp. 894-
897), and discuss the actual notice implications in circumstances where a tract index search
reveals an instrument that wouldn’t be discovered if the search had been limited to a
grantor/grantce scarch (p. 897 n.18 and accompanying text).

INDICES & ABSTRACT*

For possible use in explaining some of the circumstances we’ve been discussing to

lawycers who may not be familiar with indices and abstracts, pages 313-328 are samples from my
real estate coursc materials.

Pages 313-315 Manuscript grantor/grantee indices for Town Lot Deeds and Town Lot
Mortgages (uscd in Johnson County up through early 1980s)
[deed at Book 546, page | and mortgage at Book 272, page 426]

Page 316 Fixed terminal computerized grantor/grantee index (used in Johnson
County from mid-1980s through carly 2000s

Page 317 Web-based computerized grantor/grantee index (used in Johnson County
from carly 2000s onward, with both cntries and images going back to
early 1980s)
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Page 318 Imagc of document retrievable through web-based computerized
grantor/grantee index

Pages 319-321 Manually Maintained Tract Index, Melrose Park Third Addition,
Lots 19-40 [Security Abstract Company. lowa City]

Pages 322-327 Abstract of Title (Excerpt) [Security Abstract Company, lowa City]
SESSION LAWS & ADMINISTRATIVE RULES*

1985 lowa Acts, Ch. 252, § 30 (pages 2-3) - Initial enactment docs not contain any requirement
concerning title plants

1986 Iowa Admin. Code 524-9.14(2) (page 6) - Requirement concerning title plants imposed by
administrative rule

1990 lowa Admin. Codec 524-914 (2) (page 10) - Provisions of existing rule concerning
“grandparented™ attorneys to rcquire continuous provision of abstract services from November
12, 1986 to datc of application

1990 lowa Admin. Code 524-917(2) (page 10) - To achieve widest possible geographic
coverage, division will consider waivers of attorney and abstracter participation requircments

1992 Jowa Acts, Ch. 1090 (pagc 11) - Enactment of existing sccond and third paragraphs
incorporating provisions concerning abstracting services previously imposed by administrative
rules

2004 lowa Admin. Code 265-9.6(3)(b)-(c) (page 14) - Administrative rules presently governing
title plants and grandparented attorneys

2004 lowa Admin. Code 265-9.7 (page 15) - Administrative rules presently governing waiver
of participation requirements

DOCUMENTS CONCERNING HENDRICKS WAIVIER
<htip://www.iowalandtitle.org/publications.cin>

Hendricks Title Guaranty Waiver Application
Petition to Intervene

Hendricks Amended Application
Brief of Intervenor

Supplemental Supporting Letters**
Hendricks Reply Brief

Motion for Stay

Resistance to Motion for Stay
Waiver Ruling

Petition for Judicial Review

Walter Murphy Dissenting Opinion



Bricf of Petitioner

Title Guaranty Reply Brief
Hendricks Reply Brief
ILTA Final Bricl

OUTLINE OF CURRENT THINKING

The world is changing and lowa Title Guaranty wants to change with it. Over the course
of the past decade. land records have been computerized and made available over the internct.
Over the course of the past half-decade, mortgage credit has been extended by persons and in
ways that involve similar dramatic departures from the ways things had been done in the past.

Although rather understandable, lowa Title Guaranty’s decision to adapt to these changes
through means of a waiver scems unsound on at least four fronts. I'or starters, the context in
which the second and third paragraphs were added to § 16.91(5) back in 1992 strongly suggest a
substantial legislative antipathy towards accomplishing such a move through administrative
action of the sort lowa Title Guaranty had initiated in 1990. Second. in accepting informal
advice to the effect that a county limitation cannot be imposed on a waiver granted to a lawyer,
Towa Title Guaranty has failed to make a fairly obvious distinction between the absotute and
unqualified “as of right” grandparenting provision of the second paragraph added to § 16.91(5)
back in 1992 and the (at least according to it) utterly unqualified “cntirely in its discretion”
waiver provisions contained in the following third paragraph. Third, by relying on strikingly
relaxed standards of hardship and public interest, lowa Title Guaranty has conferred a boon on
one lawyer that it will be hard-pressed to withhold on any sort of principled ground from other
lawyers (or for that matter non-lawyers).

Finally and perhaps most seriously, lowa Title Guaranty’s sccming disrcgard for the
legitimate interests of title abstracters who arc providing prompt and fairly priced abstracting
services has brought on an effort to achicve a legislative resolution of the issucs this matter
presents. In all likelihood, however, such a cure might well be worse than the circumstance in
necd of correction. For all of the reasons that prompted its initial cstablishment, the public
interest is served by ensuring that Title Guaranty is widely available as a competitive alternative
to title insurance, and it sccms quite misguided 1o think that the General Assembly should spend
its time to considering the differences between grantor/grantee and tract indices or mastering the
rapidly evolving channels of mortgage lending brought on by the sccondary market and such
things as mortgage-backed sccurities. Morcover, entircly apart from the possible distorting
effects of financial interests, individual abstracters and lawyers and their professional
organizations may also experience substantial difficulties in seeing things clearly when
conditions and practices may vary rather dramatically in different parts of the state.

In the final analysis, lowa Title Guaranty seems best-situated to engage in the kinds of
calculations nceded to resolve the issues this matter presents. The fact that its initial effort to do
so scems seriously flawed shouldn’t stand in the way of rccommitting the matter to its
determination with “further instructions” about how and why it should be considering changes in
the ways in which abstracting scrvices are provided throughout lowa. The appended
potential “third way” revision is nothing more than a suggestion of the sort of corrective action
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that might get this matter back before lowa Title Guaranty in a way that might be more profitable
than the seemingly less desirable alternatives of (a) lctting things proceed as they’ve been
procceding (by opposing ILTA’s proposcd legislation) or (b) essentially making an equivalent
mistake in the opposite direction (by supporting 1L.TA’s proposed legislation).

TREATMENT OF EXISTING WAIVERS

Determining a path going forward ofien is greatly complicated by the difficulties of
applying any corrective action 1o existing circumstances. I1f 1 understand things correctly,
however, the complexities here may well be pretty much limited to the Hendricks waiver.

ILTA’s bricf in the pending action for judicial review of that waiver contains the
following statement of operative facts:

Prior to the instant case, ITG had only approved waivers for atlorneys on five previous
occasions| 1]:

June 5, 2001 David Dunakey
June 5, 2001 Charles Augustine
June 14, 2005  Steven Sents

December 6, 2005 John Donohoe
December 6, 2005 Michae! Gorsline

ITG has never granted a waiver from the forty-year title plant requirement to a
nonattorney abstractor, although I'TG has, on occasion, permitied abstractors to
participate on a temporary waiver basis while their title plant was being created.

* * *

On the basis of an incomplete record, the Sents, Donohoe and Gorsline cases appear to
have been granted waivers on the basis of the location of their practices (Louisa County,
Scott County and Scott County, respectively) and the fact that cach was mentored by
"grandfathcred" attorncys that would soon be retiring from practice.

[1] A sixth waiver, for attorney Mitchell Taylor, was overturnced by the district court on
appeal. Des Moines County Abstract Company vs. lowa Finance Authority, Title
Guarantee Division. CVEQO006597, Des Moines County, (4/5/07).

<htip:/hvww.iowalandtitle.org/documents/Brief%o200f%20Petitioner%201L1TA4-070910.p
df>, at page 5

Assorted considerations of reliance and cstoppel might well support leaving the above waivers
unaffected by any legislative change, but an alternative might be limiting such waivers to the
actual extent of their utilization up 1o the time of the change. Although a similar approach could
be applied to the Hendricks waiver, some fuller measure of retroactivity might be warranted in
light of the minimization of considerations of reliance and estoppel caused by the pendency of a
judicial review proceeding.



POTENTIAL “THIRD WAY” REVISION

16.91 Title Guaranty Program.

% * *

5. a. The participation of abstractors and attorncys shall be in accordance with rules
established by the division and adopted by the authority pursuant to chapter 17A. Each
participant shall at all times maintain liability coverage in amounts approved by the division.
Upon payment of a claim by the division, the division shall be subrogated to the rights of the
claimant against all persons rclating to the claim.

b. _Except as may otherwise be authorized by rules established and adopted in accordance with
the requirements of subscetion 5, paragraph “"a” Additionalty, each participating abstractor is
required to own or lease, and maintain and use in the preparation of abstracts, an up-to-date
abstract title plant including tract indices for real cstate for cach county in which abstracts are
prepared for real property titles guaranteed by the division. The tract indices shall contain a
reference to all instruments affecting the real estate which arc recorded in the office of the
county recorder, and shall commence not less than forty years prior to the date the abstractor
commences participation in the title guaranly program.

¢. However;a [A] participating attorney providing abstract scrvices continuously from
November 12, 1986, to the date of application, either personally or through persons under the
attorney's supervision and control is exempt from the requirements of thisparagraph subscction
5, paragraph “b” .

d. In accordance with rules established and adopted in accordance with the requirements of
subsection S, paragraph “a”, the Fhe division may waive the requircments of this subsection S,

o0

paragraph “b” or subsection 5. paragraph “'¢” pursuant to an application of an attorney or
abstractor which shows that the requirements imposc a hardship to the attorncy or abstractor and

that the waiver clearly is in the public interest or is absolutely necessary to ensure availability of
title guarantics throughout the statc. Except as may otherwise be authorized by such rules, all
waivers must be limited 10 one or more specific countics and must be supporied by findings
concerning a lack of adequate abstracting services in such counties satisfying pricing and

performance standards set forth in such rules.

* * %*
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882 CONVEYANCES AND TITLES Ch. 11

any prior unrecorded conveyances the debtor has made. A similar result
follows with respect. to mechanics lien claimants; since they originally
perform their work withoutl taking auny inieresl in the land, and since
they give no further value in return for the lien, an eavlier canveyance,
even though unrecorded, will have priority.®

The rule, then, is that the “value’” must be paid contemporaneously
with or subsequenl Lo the conveyance Lo be proteclted; otherwise the
conveyee i8 not “out”’ anything in reliance on the records. Bul consider
the case of the creditor who has previously made an unsecured loan, and
who later takes a deed of the land in full or partial satisfaction of the
debt. The creditor’s position here is superficially similar 1o one who
takes a mortgage to secure an antecedent debt, as discussed in the
previous paragraph. Yet there is a vast difference, for here the creditor
has detrimentally changed legal position by treating the debt as satisfied,
typically by cancelling the debtor’s promissory note and thereby giving
up all further claim against the debtor. Surprisingly, a number of courts
have misunderstood this distinction, and have found no value to have
been paid.?* This is plainly incorrecl; the creditor should be protected,
and the more recent. decisions adopt. this view *?

Taking Without Notice. The second aspecl of bona fide purchaser
stalus is lack of notice of the prior unrecorded conveyance. Thus il is
necessary 1o consider what sorts of notice might be imputed to a
purchaser of real estate. Three main types of notice are discussed in the
cases: (1) actual knowledge, gained from whatever source; (2) construc-
tive notice of facts which would be apparent upon a visual inspection of
the property and an interrogation of those in possession of it;?* and (3)
constructive notice of information found in the public records.

Overlying all of these is the doetrine of “inguiry notice”, which
holds that one who has information from any source suggesting the
existence of a prior conveyance must make a reasonable investigation of
it; a purchaser who fails to do so will be held to the knowledge that such

s

s

et g

£

20. See Stout v. Lye, 103 U.S. (13 Otto)
66, 26 L.Ed. 428 (1880). Contra, see Shade
v. Wheatcraft Industries, Inc, 248 Kan.
531, 809 P.2d 538 (1991) (mortgage loses
priorily to mechanics lien that attaches af-
ter mortgage is given but hefore it is record-
ed, if lien claimant has no actual knowledge
of mortgage). In many cases, the “‘relution
back” feature of mechanics liens provides
the lien claimant with a betler priority than
he or she would gain through the rccording
acts; gee, G. Nelson & D. Whitman, Real
Estale Finance Law § 124 (3d ed. 1994).

21. See 4 AmL.Prop. § 17.10 note 29
(1952), citing numerous cases refusing to
treat the creditor as & BFP.

22. Fox v. Templeton, 229 Va. 380, 329
SE.2d 6 (1885); Wight v. Chandler, 264
F.2d 249 (10th Cir.1959); Orphanoudakis v.
Orphanoudakis, 199 Va. 142, 98 S.¥.24 676
(1957); Reserve Petroleunt Co. v. Hulche-

son, 254 S.W.2d 802 {Tex.Civ.App.1952), re-
fused n.r.e.

23. In several states, including Massa-
chusells and Missouri, the recording acts
refer to “actusl notice.” See Mass.Gen.
Laws Ann. ¢. 183, § 4, construed in Toupin
v. Peabody, 162 Mass. 473, 39 N.E. 280
(1695); Vernon’s Ann.Mo.Stat. § 442.400,
construed in Drey v. Doyle, 99 Mo. 459, 12
S5.W. 287 (1889); Note, 16 Mo.L Rev. 142
(1951). A few other stales use the phrase
“actual notice” or similar werininology, but
in fact recognize construetive notice of more
or less the conventional type described in
the text. See Bowen v. Perryman, 256 Ark.
174, 506 S.W.2d 543 (1974); Lane v. Cour-
ange, 187 Kan. 645, 359 P.2d 1115 (1961);
Taylor v. Xanchett 0il Co., 37 N.M. 606, 27
P.zd 59 (1933). See 4 Am.L.Prop. § 17.12
note 3 (19562).
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an investigation would have disclosed.® In such cases, an inquiry of
one’s own grantor is prima facie insufficient, for that is the very person
who has the slrongest incentive to conceal the prior conveyance.®
Incidentalily, the term “constructive notice,” as used in the recording act
cases, refers generically to any notice which is imputed by legal rules.
Thus, notice growing out of the {act of an adverse claimant’s possession,
from the public records, or from the doctrine of inquiry notice is
“constructive” if the purchaser does not in fact make the necessary
search or investigation; the law simply imputes the knowledge to the
purchaser anyway ¢

Actual notice may come from a variety of sources. For example, the
grantor may inform the purchaser of a preexisting encumbrance, such as
a lease or easement.”” A conveyee under the prior instrument or others
in the locality may also do s0.”® The purchaser may have learned of the
conveyance in the course of business dealings or personal relationships.®
It may be discovered during a visil 1o the property or an examination of
the public records. Actual notice of facts which suggest the existence of
third parties’ interests in the land may form the basis for a duty to make
a further reasonable investigation under the doctrine of “inquiry no-
tice,” but the purchaser need nol. pursue rumors or ambiguous state-

ments. 3

A purchaser who buys property in the possession of someone other
than the grantor will be held to constructive notice of the rights which
an inquiry of the possessor would have disclosed.® Moreover, the inquiry

24. See Methonen v. Stone, 941 1’.2d
1248 (Alaska 1997); Guthrie v. Nationul
Advertising Co., Ind.App. 556 N.E.2d 437
(1990); Miller v. Hennen, 438 N.W.2d 366
(Minn, 1989). Massachuselds, in reliance on
the “actual notice” tanguage of its record-
ing act, supra, has virtually eliminated the
doctrine of inquiry nolice; see In re Diott,
43 B.R. 789 (Bkrtcy.1.Mass. 1983}. Precisaly
the contrary conclugion was reached on this
sume language in the Utah acl; see Johnson
v. Bell, 666 P.2d 308 (Utah.1983) (‘“‘actual
notice” includes facts which would lead a
prudent. person to raake inquiry and there-
by gain actun! knowledge of the state of
title).

25. See Berge v. Fredericks, 95 Nev.
183, 591 P.2d 246 (1979).

26. Sece b Tiffany, Real Property § 1284
(3d ed. 1939), arguing that inquiry notice is
a species of actual, rather than constructive
notice. The distinction is not of any great
importance, and the cases are not entirely
consistent, but it seems more sensible to
regard all legally-imputed notice, including
inquiry notice, as “‘constructive.”

27. Guthrie v. National Adverlising Co.,
556 N.E.2d 337 (Ind.App.1990); Massey v.
Wynne, 302 Ark. 589, 791 SW.2d 368
(1990); McDonald v. McGowan, 402 So0.2d

1197 (Fla.App.1981); Hunt Trust Fstate v.
Kiker, 269 N.W.2d 377 (N.D.1978).

28. First Alabminu Bank v. Key, 394
So.2d 67 (Ala.Civ.App.1981). Cf. Levine v.
Bradloy Real Estate Trust, 457 N.W.2d 237
(Minn.App.1990) (where easement claimant
stated that av easement might be signed,
but did not state that it actually existed, the
statement did not give notice of the ease-
ment).

29. First Alabama Bank v. Brooker, 418
So.2d 851 (Ala.1982); Chisholmm v. Mid-
Town Qil Co., 57 TennApp. 434, 419
S W24 194 (1966). CL Durden v. Hilton
Head Bank & T'rusl Co. N.A., 198 Ga.App.
232, 101 S.F.2d 539 (1990) (purchaser not
held to knowledge of prior deed, even
though his attorney had prepared it some
months earlier for another client); First of
Americn Bank v. Alt, 818 F.Supp. 1343
(W.D.Mich.1993) (JRS not bound by actual
knowledge of prior unrecorded mortgage).

30. Kabayan v. Yepremian, 116 F.3d
1265 (9th Cir.1997); Friendship Manor, Inc.
v. Greiman, 244 N.J.Super. 104, 581 A2d
893 (1990), certifieation denied 126 N.J.
321, 598 A.2d 881 (1991).

31. Grose v. Souvageau, 942 P.2d 398

Wyo.1997); American Nat’'l Bank v. Vin-
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must be a rather direct one; a mere casual conversation with the
possessor may nol be enough™® 11 the possessor is also a former record
owner, about half the cases excuse the purchaser from making an
inquiry, at least if the possessor has been there only for a relatively short
time since the conveyance; the holdover's presence is supposedly explain-
able by the notion that the present owner has merely allowed the
predecessor Lo remain on the lund temporarily.® Bui since there are so
many possible alternate explanations for the former owner’s continued
pussession, the more sensible rule is to require an inquiry in all cases.®

It seems simple Lo expecl the purchaser to inquire of the possessor,
but in practice several tricky problems arise. They stem mainly from the
rule that no inquiry is necessary if the sellor personally is in possession,
since such possession is cansistenl with the record title and an inguiry
would presumnably be redundant.®® Suppose there are two or more people
in posscssion, and one of them is the record owner. Is a prospective
purchaser bound to inquire of the other possessors, or can it simply be
assumed that they are licensees of the record owner who will have to
vacate the properiy when the sale is completed? The latter inference is a
particularly natural one when all of the possessors are members of the
same family; if a mother and father contract to sell their house, it hardly
seems necessary {0 make an inquiry of their children! The bulk of the
cases agree, holding that no inquiry need bhe made of those who possess
along with the record owner;®® but one finds occasional contrary deci-
sions.?” Some cases only eliminate the need to inquire of other possessors

son, 273 1LApp.3d 541, 210 Nl.Dec. 426,
663 N.E.2d 13 (ILApp.1995); Claflin v.
Commercial State Bank, 487 N.W.2d 242
(Mina.App.1992); Willett v. Centerre Bank,
792 SW.2d 916 (Mo.App.1990); Williston
Co-op. Credit Union v. Fossum, 450 N.W.2d
548 (N.D.1950). USLTA § 3-202 follows the
rule.

32. See, e.g, Webb v. Stewart, 256 Or.
523, 469 P.2d 609 (1970), in which the
pluintiff, a prior record owner, remained in
possession. The purchaser’s agent. remarked
to him, “Well, it looks like you've sold your
house.” Plaintiff confirmed that he had
done so, but was permitted by the conrt to
show thal no proper delivery of the deed
had ever occurred. The agent’s inquiry was
held insufficient. See also Willis v. Stager,
257 Or. 608, 481 P.2d 78 (1971). On the

other hand, there is no need to inquire of

the possessor about the righis of other per-
sons to whom the possessor might have
made conveyances; see Mollon National
Mortgoge Co. v. Jones, 54 Ohio App.2d 45,
374 N.E.2d 666 (1977).

3. Buhecker v. R.B. Petersen & Sons
Const. Co., Inc., 112 Nev. 1498, 929 P2d
937 (Nev.1996); Vann v. Whitlock, 692 P2d
68 (Okl.App.1984): Raub v. General Income
Sponsors of lowa, Inc., 176 N.w.2d 216

(Towa 1970); Annot., 105 AL.R. 845 (1936);
4 Am.L.Prop. § 17.14 (1952).

494. See tlolleran v. Cole, 200 W.Va. 49,
488 S.T.2d 49 (W.Va,1997); In re Weisman,
5 F.3d 417 (9th Cir.1993); Perimeter Devel-
opment Corp. v. Haynes, 234 Ga. 437, 216
S.1.2d 581 (1975); Webhb v. Stewart, supra
note 32; 5 Tiffany, Real Property § 1292
(3d ed. 1939).

35. Kane v. Huntley Financial, 146 Cal.
App.3d 1092, 104 Cal.Ripr. 880 (1983); Val-
ley National Bank v. Aveo Development, Co.,
14 Ariz. App. 56, 480 .23 671 (1971). See 4
Am.L.Prop. § 17.14 (1952).

36. See Kane v. Huntley Financial, su-
pra note 35; Yancey v. Harris, 234 Ga. 320,
216 S.E.2d 83 (1975) (dictum); In re Mavro-
matis' Estate, 70 Misc.2d 55, 333 N.Y.S.2d
191 (1972); Triangle Supply Co. v. Flebcher,
408 S.W.2d 765 (Tex.Civ.App.1966), refused
n.r.e; Diamond v. Wasserman, 14 Misc.2d
781, 178 N.Y.S.2d 91 (1958), reversed 8
AD2d 623, 185 NYS2d 411 (1959);
Strong v. Strong, 128 Y'ex. 470, 98 S.W.2d
346 (1936). See 4 AmLProp. § 17.13
(1952).

87. J.C. Else Coal Co. v. Miller and
Banker, 45 1iLApp.2d 475, 196 N.F.2d 233
(1964).
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if the record owner appears to be “‘in control” and the others “subor-
dinate;”®® but this seems a slender thread on which to hang a purchas-
er’s title.

A similar problem is raised by the possession of a {enant of the
record owner. If the lcase is recorded or the purchaser is given a copy of
it, he or she might assume that there is no need for a further inquiry of
the tenant. Such an assumption can be fatal, for the great majority of
the cases hold the purchaser to inquiry notice of any option to purchase,
lease extension, or other rights of the tenant even if they were negotiat-
ed after the original lease was signed and do not appear in it.*® Thus, one
cannot safely fail 10 inquire of the tenant even though her or his
possession is “consistent with 1he record.” A careful purchaser will insist,
that all tenants execute “cstoppel statements” which set out the status
of their leases in detal with the understanding that the purchaser is
relying on them.

What sort of possession will place a purchaser on inquiry notice?
The courts commonly say il must be visible, open, exclusive, and unam-
biguous.” Yet one can find cases impuling notice {rom very limnited and
ambiguous acts of possession. In Miller v. Green'' a landlord sold farm
land to his tenant. The tenant, who failed to record, did not reside on the
land, and his only acts there were to plow two of a total of 63 acres and
to have his father haul a number of loads of manure onto the land. The
Wisconsin Supreme Court thought {his sufficienl to give notice to a
subsequeni purchaser who was in fact entirely unaware of this limited
activity. A more sensible case is Wineberg v. Moore,* in which the prior
purchaser of the property, which consisted of 880 acres of timber land
with a residential cabin, did not reside there. However, there were
personal possessions of his in the cahin, and he had posted several “no
trespassing” signs which gave his name and address. The court found
these acls sufficient to give notice to a later purchaser, although it
conceded that they did not “present the strongest case possible.”

88. Sce 5 Tiffuny, Real Property § 1290
(8d ed. 1939).

39. Jauss v. Pearmun, 863 SW.2d 643
(Mo.App.1993); Grosskopf Oi), Inc. v. Win-
ter, 156G Wis.2d 575, 457 N.W.2d 514 (1990),
review denied 461 N.W.2d 445 (19901, See
Annots., 37 A.L.R.2d 1112 (1953); 14 A.LLR.
350 (1931); 4 Am.I.Prop. § 17.12 note 12.
There is a small minority view; see Gates
Rubber Co. v. Ulman, 214 Cal.App.3d 356,
262 Calliptr. 630 (1989); Stumph v.
Church, 740 P.2d 820 (Utah App. 1987);
Scott v. Woolard, 12 Wn.App. 109, 529 P.2d
30 (1974). In a similar vein, the posscssion
of a tenant will give notice of the Jand.ord’s
interest even if it is not of record, at least. if
an inquiry of the tenant would have dis-
closed it in fact; see In re Fletcher Oil Co.,
124 B.R. 501 (Bkricy. ¥.1).Mich.1990) (Mich-
igan law).

40. Lamb v. Lamb, 69 N.E.2d 992 (Ind.
App.1991) (clearing of underbrush does not

impart constructive notice of contract pur-
chager's claim); Ames v. Brooks, 179 Kan.
590, 297 P.2d 195 (1956).

41, 264 Wis. 159, 58 N.W 2d 704 (1953).
Compare Bradford v. Kimbrongh, 485 80.2d
1114 (Ala.1986), in which the jury found
that farming and bulldozing operations by
prior claimant were insufficient to impart
construciive notice, with White v. Boggs,
455 So.2d 820 (Ala.1984), in which main-
taining a grove of trees on the land and
using it as a driveway were found sufficient.

42. 194 ¥ Supp. 12 (N.D.Cal.1961); see
also Fosler v. Piusocki, 259 A.D.2d 804, 686
N.Y.S8.2d 184 (App.Div.1999). Cf. Nussbau-
mer v. Fetrow, 556 N.W.2d 595 (Minn.App.
1996) (house under construction and '‘for
sale signs”’ gave no notice of owner's identi-
iy).
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Even il there is no human occupancy of the land at all, struclures on
it may be enough to give notice. The signs in Wineberg v. Moorc furnish
one illustration. Similarly, a prospective purchaser who observes a drive-
way running across the subject property to a neighboring house should
inquire of the neighbor about a possible casement.®® A structure on
adjacent, land which encroaches on the subject property also gives notice
of the adjoining owner’s rights.* But many types of improvements,
unlike those just mentioned, furnish no clue as lo the identity of the
person who erected them, and thus provide no starting point for an
inquiry; this is generally sc of buildings, growing crops, and the like.
Cases can be found which ipute constructive notice on such facts,* bul
they are analytically unsound.*

The ihird principal source of notice is that given by the records
themselves. At first blush {his statement seems irrelevant; if the earlier
conveyance is vecorded, there is no way a subsequent purchaser can take
priority over it, whether he or she has notice of it or not. But the idea
that Lhe records give constructive notice is nonetheless important, for a
recorded document in the chain of title to the land may describe or make
reference to another, unrecorded one, and thus give notice of the latter."?
This is a perfeclly reasonable notion if the relerence is clear and
complete, but in many cases it is not, and the courts have had considers-
ble difficulty in dealing with broad and ambiguous references. Suppose a
prior deed recites that tille is conveyed “subject 1o an casement in favor

_Ch 11

of Mary Jones.” Unfortunately the

43. Gill Grain Co. v. Poos, 707 S W.2d
434 (Mo.App.1986); Dana Point Condomini-
um Ass'n, Inc. v. Keyslone Service Co., 141
N.App.3d 916, 96 Nl.Dec. 249, 491 N.10.2d
63 (1986); Otero v. Pacheco, 94 NM. 524,
612 P.2d 1335 (App.1980), cert. denied 94
NM. 674, 6156 P.2d 991 (1980); Fenley
Farms, Inc. v. Clark, 404 N.E 2d 1164 (Ind.
App.1980).

44, Nikas v. United Conslruction Co.,
34 Tenn.App. 435, 289 S.W.ad 41 (1950)
(encroachment. by parly wall). Compare
Levien v. Fiala, 79 Wn.App. 204, 902 .23
170 (1995) (encroachment of H-foot x 70 -
foot triangle by fence is too slizht and does
not give notice of encroacher’s claim) with
Bank of Mississippi v. Hollingsworth, 609
S0.2d 422 (Migs.1992) (fence enclosing 18-
acre tract gives notice of encroacher’s
claim).

45. See Vandehey Developmnent Co. v.
Suarez, 108 Or.App. 154, 814 P.2d 1094
(199 1), review denied 312 Or. 235, 819 P.2d
731 (1991) (prior grantves camped on Jand
from Lime to time, improved roof of build-
ing on it, cut the grass, and placed lawn
furniture on it; constructive notice found);
Harker v. Cowie, 42 S.1). 159, 173 N.W. 122
(1919) (growing crops); Carnes v. Whiificld,
352 J11. 384, 185 N.E. 810 (1933).

46. See Bearden v. John Hancock Mut.
Life Ins Co, 708 FSupp. 1196 (D Kan.

easement’s location is not given, its

1987); WILD. WATERS, Ltd. v. Mar-
tinez, 152 AD.2d 799, 543 N.Y.S8.2d 5§79
(1989); Burnex Oil Co. v. Floyd, 106 Il
App.2d 16, 245 N.E.2d 639 (1969), appeal
ufter remund 4 I1.App.3d 627, 281 N.E.2d
705 (1971); 4 Am.L.Prop. § 17.15 (1952).

47. Municipal Trust & Sav. Bank v.
United States, 114 F.3d 99 (7th Cir.1997),
Waggoner v. Morrow, 932 S.W.2d 627 (Tex.
App.1996); Astoria Fed. Sav. & J.oan Ass'n
v. June, 190 A.D.2d 644, 593 N.Y.S.2d 250
(App.Div.1993); Camino Real Iinterprises,
Tne. v. Ortega, 107 N.M, 387, 758 P.2d 801
(1088). The scope of the “chain of title” is
discussed in § 11.11 infra. If the instru-
menl. containing the reference is itself not
entitled Lo be recorded or is defectively ac-
knowledged, most cases hold that it gives
no consbrnctive notice of its contents. Sec
§ 11.9 nole 42, supra, and accompanying
text. Cf. Connecticut Nat'l Bank v Lorenza-
to, 221 Conn. 77, 602 A.2d 959 (Conn.1992)
(recorded but unsigned mortgage gives con-
structive notice); In re Barnacle, 623 A.2d
445 (1.1.1993) . See also Statler Mig., Inc. v.
Brown, 691 S.W.2d 445 (Mo App.1985)
(building contractor hes no reason lo search
the records, and lience no constructive no-
tice of their contents).
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scope is not indicated, and a title searcher may have no idea which Mary
Jones is involved or where she may be found. If a court. imputes inquiry
nolice on such facts, the investigative burden it imposes can be a very
heavy one. The test should be whether a reasonable inquiry has been
made.*® If the reference is quite indefinite, it may provide no starting
point for an investigation at all, and hence it may be reasonable to make
none. In a few states statutes have been enacted to limil the searcher’s
duty of inquiry to cases in which the prior conveyance referred to is itself
recorded.*

The concept of constructive notice from public records operales to
expand the scope of title searches, for many types of records besides
those in the recorder’s office are often deemed (o give notice. Property
tax, special assessment, and courl records are commonly included, as are
various sorts of liens or claims of local povernment agencies.®® The
common law doctrine of lis pendens has a similar effect. 1t holds that the
commencement of any judicial action which may affect a land title, and
in which ihe land is specifically described, acts as constructive notice of
the action’s pendency, so that a purchaser who buys thereafter will be
bound by the court’s decree as fully as the original partics.® In some
stales statutes provide for recordation of notices of lis pendens in the
land records system, but most of these statutes are not exclusive and
leave some room for the operation of the doctrine even when no notice is
recorded.®™ The result is that a searcher musi check the relevant court
dockets as a parl of every title examination.

48. See In re CGJW Lid., Inc., 172 B.R.
675 (Bankr M.D.F1a.1094); United States v.
Smith, 803 F.2d 647 (11th Cir.1986); Miller
v. Alexander, 13 Kan.App.2d 543, 775 P.2d
198 (198Y). Cf. Camp Clearwater, Inc. v.
Plock, 52 N.J.Super. 583, 146 A2d 527
(1958), affivmed 59 N.J.Super. 1, 167 A 2d
15 (1959); Fertitta v. Bay Shore Develop-
ment Corp., 2562 Md. 393, 250 A2d 69
(1969).

49. See Colo.Rev.Stat. 1973, § 38-35-
108, construed in SwofTord v. Colorado Na-
tional Bank, 628 P.2d 184 (Colo.App.1981);
Mass.Gen.Laws Ann. ¢. 184, § 25; New Jer-
sey Stat.Ann. 46:22-2; N.Y.—McKinney's
Real Property Law § 291-e, applied in L.C.
Stroh & Sons, Inc. v. Batavin Homes &
Development Corp.,, 17 AD.2d 385, 234
N.Y.8.2d 401 (1962). The Uniform Simplifi-
cation of Land Transfers Act takes an addi-
tional step, providing that a reference to
another instrument gives no notice unless
the latter is recorded and the reference
includes its ‘“‘record location”, such a&s a
book and page number in the official rec-
ords; see USLTA § 3-207. See generally 1.
Simes and C. T'aylor, The Improvement of
Conveyancing by Legislation 101-06 (1960}.

50. See$§ 11.9 note 32, supra.

61, Sce In re Land, 980 F.2d 601 (9th
Cir.1992); Chrysler Corp. v. Fedders Corp.,
670 F.2d 1316 (3d Cir.1982); Partlow v.
Clavk, 295 Or. 778, 671 P.2d 103 (1983);
Jones v. Jones, 249 Miss. 322, 161 So.2d
640 (1964); G. Nelson & D). Whitman, Real
Fstate Finance Law § 7.13 (3d ed. 1994);
While, Lis Pendens in the District of Co-
Jumbia: A Need for Codification, 36 Cath.
U.L.Rev. 703 (1987); Janzen, Texas Siatu-
tory Notice of Lis Pendens: A Deprivation
of Property Interest Without Due Process,
19 8t. Mary’'s 1.J. 377 (1987); Notes, 47
Harv.L.ev. 1023 (1934); 25 Cal.L.Rev. 480
(1947).

52. See Citizens for Covenant Compli-
ance v. Anderson, 12 Cal.dth 345, 47 Cal
Rptr.24 898, 906 P.2d 1314 (Cal.1995) (re-
corded subdivision plat gives constructive
nolice); Haugh v. Smelick, 126 Idaho 481,
837 P.2d 26 (1993) (same); Note, 20 Jows
LRev. 476 (1934), West's Ann.Cal.Code
Civ.Proc. § 409. A few sialutes requive re-
cordation of a notice in the land records in
all cases; sce West's Fla.Stat.Ann. § 48.23;
Mich.Comp.Laws Ann. § 600.2701; Virginia
Code 1950, §§ 8.01-268, 8.01-269.
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plainly be foolish to make any further payments to her (presumably
crooked) grantor.®® Equally plainly, she ought to be protected to the

S extent of the payments she has already made while in good faith, and the
& cases uniformly do so. There are at least three methods that courts have
; developed Lo achieve this pro tanto protection.”™ The most common is to
: 1 award the land to the prior claimari, but to give the contract purchaser
§ a right to recover the payments she has made with interest, usually with
% a lien on the land to assist in that recovery.™ A second approach is to
;; give the contract purchaser a fractional interest as a tenant in common
% based on the portion of the lotal price which she has paid prior Lo

receiving notice; the adverse claimant, would hold the remaining fraction-
al share.” The third method is to permit the contract buyer to complete
the purchase simply by paying the remaining instalhments to the adverse
claimant.”™ Only this method gives the purchaser the full benefit of her
bargain, certainly a desirable objective in light of her innocence. Courts
exercise considerable latitude in the cases, taking into account the
relative equities of the parties and the value of the property. If the

contract purchaser has made improvements on the land, she will gener-
¢ ally be compensated for themn.™

: § 11.11 The Recording System—Indexes, Scarch Meth-
5 ods, and Chain of Title

The previous discussion has indicated that a purchaser of land has
constructive notice of matters in the public records only if they are in
the chain of title. Indeed, instruments which are recorded but are
i outside the chain of title may be treated as if they were not recorded al
all. The term “chain of title” is a shorithand way of describing the
collection of documents which one can {ind by the use of the ordinary

69. Sce Black River Associates, Inc. v.
Kochler, 126 Vt. 394, 233 A2d 175 (1967).
The New York recording statute, unusual
in this respect, protects ihe purchasger for
payments made both before and afver nolice
if he or she was in good faith at the tine of
contracting; see N.Y.—-McKinney's Real
PropJaw § 294, subd. 8; La Marche v
Rosenblum, 82 Misc.2d 1046, 371 N.Y.S.2d
848 (1975), affirmed BO A.D.2d G636, 374
N.Y.S8.2d 443 (19756).

70. See generally Daniels v. Anderson,
162 11.2d 47, 204 N.Dec. 666, 642 N.E.2d
128 (111.1994); Tomlinson v. Clarke, 60 Wn.
App. 344, 803 P.2d 828 (1991); Perry v.
O’Donnel), 749 F.2d 1316 (9th Cir.1984);
Annot., 109 AL.R. 163 (1937). A lessee is
protected in the same general way as a
contract purchaser—that is, only to the ex-
tent of rental payments made prior to re-
ceipt of notice. See Kgbert v. Duck, 239
Towa 646, 32 N'W.2d 404 (1948). Hence a
long-term lease may be terminated prema-
turely, with greal hardship le the lessee.

See Johuson, Purpose and Scope of Record-
ing Statutes, 47 lowa [L.Rev. 231, 235
(1962).

71, 1b a similar context, see Hocking v.
Hocking, 137 I.App.3d 1569, 91 1).Dec. 847,
484 N.E.2d 406 (1985) (installment contract
purchasger held entilled to reimbursement
of porlion of the price he paid before gain-
ing notice thai the land was subject to a
resulling trusi); Scull v. Bergen Valley
Builders, Tnc., 76 N.J.Super. 124, 183 A.2d
865 (1962), affirined 82 N.J.Super. 378, 197
A.2d 704 (1964).

72. N is hard to find any modern au-
thority which actuslly applies this ap-
proach.

78. Sparks v. Taylor, 99 Tex. 411, 90
S.W. 485 (1906); Green v. Green, 41 Kan.
472, 21 P. 586 (1889).

74. See Henry v. Phillips, 163 Cal. 135,
124 P. 847 (1912) (dictum); 5 Tiffuny, Real
Proporty § 1305 note 44 (3d ed. 1939).
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techniques of title search. Hence, it can be understood only through
comprehension of the way the records are indexed and searched.

Since the typical recorder’s office may contain thousands of volumes
and millions of documents, some form of index is essential so thal
scarchers can locate instruments that affect the land whose title is being
searched. Thus the office contains two types of volumes: index books and
books which hold the actual copies of the legal instruments. The latter
are sometimes called “‘deed books,”” even though they include other types
of documents, such as leases, mortgages, and releases in addition to
deeds.

There are two dominant methods of indexing, The oldest and most
common is based on the names of the parties to each instrument. Under
this “name index” system, two gsepavate alphabetical indexes are mamn-
tained: one by the names of the grantors or other persons against whom
the documenl operates, and the other by the names of Lthe grantees or
other persons in whose favor it operates. A separate set of these indexes
is typically constructed each year, and they may be consolidated periodi-
cally into index books covering, say, S-year or 10-year time spans. A few
counties employ computers o produce and regularly update a consolidat-
ed set of grantor and grantee indexes for the entire time covered by the
records.

An alternalive and far superior approach to indexing is the tract or
parcel index, but it is available in only a handful of states.! Here a
separate page or sel of pages in the index books is devoted to each tract
of land, such as a quarter-quarter scetion, a specific block in a subdivi-
sion, or even an individual parcel of land. This page reflects the history
of the tract’s title from the time of the original conveyance from the
sovereign.

In both name and (ract imdex systems, the index books do not
contain copies of the aclual documents, Instead, they merely give the
names of the parties, the recording date, the book and page number of
the deed book in which the full copy of each instrument. is to be found,
and sometimes a brief legnl description of the land affected. The searcher
musl joi down Lhe book and page number and must then pull down and
open the relevant deed book to read the instrument itself.

In 8 name index system the search procedure is generally as fol-
lows.? The searcher begins by looking for the name of Lhe putative

§ 1.1

1. States having tract indexes in all
counties inchude Nubraska, North Dalota,

See generally Note, The Tract and Grantor-
Grantee Indices, 47 Jowa L.Rev. 481 (1962).
See Maggs, l.and Records of the Uniform

Oklahomna, South Dakota, Utah, and Wyo-
ming. States which permit Lract indexing on
a counly option basis include Kansas, Ohio,
Wiscousin and Minnesola. New York City
has a “block index” system. Some counties
in other states may operale non-required
tracl. indexes, but Lheir information imparts
no constructive notice; see In r2 Bruder,
207 B.R 151 (N.DAILI9OT) (Hhnois law).

Simplification of Land Transfers Act, 1981
So.1ILULL.L. 491, 500-01.

2. See generally Behringer & Altergott,
Searching Title and Clearing Away What
You Find, 4 Prac.Real Est.Law. 11 (No. 6,
Nov.1988); Berryhill, Title Examination in
Virginia, 17 U.Rich.L.Rev. 220 (1983);
Johnson, Title Examination in Massachu-
setts, reproduced as chapter 39, J. Casner &




AT ARO AR

R

s AR LA

£

TR

i

ol
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present owner in the grantec index. working backward from the present
date. When it is found, the searcher notes the name of the corresponding
granfor of that instruroent, and then seeks his or her name in the
grantec index. This process is repeated until the searcher has worked
backward in time through a chain of successive conveyances cxtending
back to the sovereign.® The second phase of the search is to look up the
name of each of the prior owners, as discovered by ihe foregoing process,
in the grantor index to determine whether any of them made an
“adverse”’ conveyance—that is, one to a person outside the chain of title.
In the third phase, the searcher must pull down the relevant deed books
and read carefully each instrument which has been identified from both
the grantee and grantor indexes, to determine that it is in regular order,
is properly executed, and purpcrts !o transfer the land in question.
Finally, the searcher must check whatever public records are maintained
separately from the indexes to the deed books, such as court dockets and
probate indexes, tax and assessment records, and the like.

A search in a jurisdiction using a tract index is much simpler, since
all instruments affecling a given parcel will be indexed on a single page
or a set of consecutive pages in the index book. It is easy to construct the
chain of title and to ideniify potentially adverse conveyances merely by
running one’s eye down the appropriate coluinn. Of course, the instru-
ments themselves must still be read and the other public records
checked.

Whether a name or a tract index is used, the accuracy of the index is
obviously crucial; an instrument which is copied into the deed books, but
is unindexed or erroncously indexed as a result. of carelessness by the
recording personnel, is as impossible to find as a needle in a haystack.
Should such a documeni be considered as ‘“‘recorded” in litigation
between its grantec and a later grantee from a common grantor who
seeks the protection of the recording act? The cases are divided, and
often furn on the specific language of the act. The majority regard mere
copying of the instrument into the deed book as a sufficient recording to
protect its proponent, but the modern trend is to ireat unindexed or

B. Leach, Cases & ‘I'ext on Properly (2d ec.
1969). In most jurisdictions, the docirine of
“idem sonans”’ requires the searcher 1o ex-
amine not only documents indexed under
the precise name of the apparent owner,
but alse those indexed under similar-sound-
ing nwines.

8. In some jurisdictions it is common Lo
extend the search back only some f{ixed
nwnber of years, such as 40 or 60, rather
than all the way to a conveyance {rom ihe
sovereign. See Whitman, Transferring
North Carolina Real Estate, Part I: How
the DPresent System Funclions, 49

N.C.L.Rev. 413, 425-26 (1971); Coc v. Hays,
105 Md.App. 778, 661 A.2d 220 (Md.1995)
(60—year title search is the usual standard
is Maryland).

4. Sce, e.g, Hanafy v. Uniled States,
991 F.Supp. 794 (N.D.Tex.1998); Susque-
bane Lease Co. v. Lucchesi, 707 A.2d 540
{Pa.Super.1998); Leeds Bldg. Produects, Inc.
v. Weiblen, 267 Ga. 300, 477 S.E2d 665
(Gn.1996), appeal afler remand 225 Ga.
App. 806, 188 S.10.2d 131 (1997); Anderson
v. North Florida Production Credil Ass'n,
642 S0.24 88 (I'la.App.1994); United States
v. Lomas Mortgage, USA, Inc., 742 F.Supp.
936 (W.1.Va.1990) (Virginia law); Annot.,
63 A.L.IR. 2057 (1929); Cross, The “Record
Chain of Title” Hypocrisy, 57 Colum.l.Rev.
787, 190 Note 15 (1957), 4 AmL.Trop.
§ 17.31 (1952).
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misindexed instruments as unrecorded.® Both the carlier and later
granlees are innocent in this situation, but the former could at least
have discovered the error by refurning to the recorder’s office a fow days
after the recording to check the indexing. The latter, on the other hand,
had no basis for a suspicion that the earlier document even existed, and
could not possibly have corrected the indexing error. The losing party
may, of course, have an achion against the recorder or the bonding
company.

Chain of Title Problems. Because of the way titles are searched in
name-index records systems, cerlain lypes of adverse conveyances are
difficult or impossible to find even though they are extant in the deed
books and are accurately indexed. 'There are four gencric types of such
problems, discussed below.® The courts have tended to protect searchers
in these cases by trealing the conveyances in question as if they were
unrecorded and as giving no construclive notice.” The treatment here
focuses on name-index systems, since most of these difficultics do not
arise in the less-common iract-index systems. The illustrations below are
based on an assumed chain of tille from the sovereign lo A, B, and C in
succession, and an adverse conveyance hy one of them, unknown to the
searcher, to X.

The first problem is the “wild” deed. Assume that B, a former
owner who is in the chain of title and is readily identifiable by a
gearcher, made an unknown and unrecorded deed, adverse to the chain
of title, to X. Purther assume that X then deceded to Y, and that deed was
regularly recorded. A searcher may check the grantor index under B's
npame but will find nothing, since the B-X deed is unrecorded. The X-Y
deed is recorded, but il is impossible for ithe scarcher to discover from
the index books, since neither X's nor Y's name is known to the
searcher. It can be found only by browsing through all of the deed books
themselves, a task which might take sceveral years! 'The cases uniformly
treat the X-Y deed, contrary to literal fact, as if it were unrecorded and
as imparting no construclive notice.® If they did not do so, the result

5. See Lewis v. Superior Court, 30 Cel.
AppAth 1850, 37 CalWiptr.2d 63 (Cal.App.
1994);: FNMA v. Levine-Rodriguez, 163
Misc.2d 8, 579 N.Y.8.2d 9756 (Sup.Ct.1991),
Howard Savings Bank v. Brunson, 244
N.J.Super. 571, 582 A.2d 1305 (1990). Seo
also Cipriano v. Tocco, 772 I'Supp. 344
(13.0.Mich.1991) (indexing in tract index
was sufficient to give constructive notice,
although statule required indexing in
grantor-grantee index as well).

6. ‘The classic discussion is Cross, The
Reeord Chain of Title Hypocrisy, 57 Co-
lum.L.Rev. 787 (1957). In addition Lo the
chain of title problems discussed in the text
of this section, see the treatment of the
“omnibus” legal description, § 11.2 supra
at noles 18-19, which raises a similar prob-
lem.

7. ‘The opinions are often sloppy on this
matier, concluding merely that the instru-
ment gives no constructive notice. Bul to
protect the subsequent searcher and his
client, it 18 necessary both to treat it as
giving no constructive notice and to deem it
unrecorded; obviously, if it is regarded as
“recorded,” no subsequent conveyee can
provail against il under the recording acts.
A good cxample of a more careful statement
is found m Sabo v. Horvath, 859 P.2d 1038
{Alaska 1976).

8. In re Bruder, 207 B.R. 151 (N.DJN.
1997) (Iinois law); Mederos v. Selph (L.T.),
Inc., 625 So.2d 894 (Fla.App.1993); Nile
Valley Federal Sav. & Loan Ass'n v. Securi-
ty Title Guarantee Corp., 813 1'2d 849
(Colo.App.1991). See 4 Am.L Prop. § 17.17
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would be an unconscionable burden on {itle examiners and a severe {law
in the system’s basic operation. Observe that in a tract index system the
wild deed is perfectly easy for the searcher to find, since it is indexed on
the same page or pages as all cther instruments affecting the parcel in
question; hence it is considered to be properly recorded, and there is no
need for any special rule governing it.’

A second chain-of-title problem is raised by the conveyance which is
recorded too late. Again, assume B is a former owner in the regular
chain of title who makes an adverse conveyanee 10 X. X fails to record at
that time. B thereafter conveys to C in the chain of title. C records Cs
deed, but is not a BFP, perhaps because C does not pay value or has
knowledge of the adverse conveyance to X. (This assumption is neces-
sary, since if C were a BIFP the “sheller” principle discussed carlier
would protect any later graniee from C.'%) Some time after C records, X
finally records the old deed from B. The problem is this: il C now
contracts to sell the land to D, is D's title searcher expecled to find the
B-X deed? If so, the searcher must search in the grantor index for
adverse conveyances by B, not. only duriug the period 13 owned {he land,
bul on up to the present date as well—thus taking account of the fact
that someone like X might have recorded a deed long afier receiving it. It
is not impossible for a searcher to do this, but it adds very considerably
to the time and expense of the search. The coses are fairly evenly
divided, with somewhat more than Half requiring the more extensive
search effort and treating X's later-recorded deed as properly recorded;
the minority deem it unrecorded.”* 'The problem does not. arise in a tract-
index system, since the B-X deed is casy to spol on the index page even
though it is recorded out of time scquence.

"The third problem is raised by the deed which is recorded oo early.
Imagine that B purports o deed the land to X before B has any tille, and
X immediately records the deed. Later B acquires the title from A. The
doctrine of estoppel by deed is usually held to pass title to X instantly on

(1952): 1 R. Patton & C. Patton, Land Ti- 11. Sce generally Perry v. O'Donnell,

tles § 69 notes 71-71 (2d ed. 19567).

9. Miller v. Hennen, 438 N.'W.2d 366
(Minn.1989); Utah Farm Production Credit
Ass'n v. Wasatch Bank, 734 P.2d 904 (Utsh
1986); Andy Associates, Inc. v. Bankers
Trust Co., 49 N.Y.2d 13, 424 N.Y.5.2d 139,
899 N.E.2d 1160 (1979) (under New York
City block index). It can be argued that the
tract index syslem, with ils greater power
o disclose ouvt-of-chain documaents, is actu-
ally disadvantageous in the sense that it
hrings to light “wild” and other types of
instruments discugsed in the texi which
impair the marketability of titles, ani
which would be cut off by chain-of-title
reasoning in a name index system. See L.
Simes, Handhook for More Efficient Con-
veyancing 93-94 (1961).

10. See § 11.10, supra, st notes 61 -62.

749 1°2d 1346 (9th Cir.1984); Rolling "R”
Cunstruction, Inc. v. Dodd, 477 So.24 330
{Ala.1986). Treating the lale-recorded deed
as unrecorded and as imparting no con-
structive notice, see Fekishazy v. Thomson,
204 A.D.2d 959, 612 N.Y.S.2d 276 (App.Div.
1994); Residents of Green Springs Valley
Subdivision v. Town of Newburgh, 168 Ind.
App. 621, 344 N.F.2d 812 (1976); Jefferson
County v. Mosley, 284 Ala. 593, 226 So.2d
652 (1969). See In re Dlott, 43 B.R. 789
(Blortey.1).Mass.1983), questioning the con-
tinuing vitality of Morse v. Curtis. I'reating
the late-recorded deed as properly recorded,
see Angle v. Slayton, 102 N.M. 521, 697
P.2d 940 (1985); Spaulding v. H.E. Fletcher
Co., 124 Vi. 818, 206 A2d 556 (1964);
Woods v. (Garnetd, 72 Miss. 78, 16 So. 390
(1894); Cross, supra note 6, at notes 25-26.




896 __CONVEYANCES AND 'ITTi.ES _Ch. 11

these facts, at lcast if the B-X deed contained waorrantics or represented
that title was being conveyed.” But if B later purports to convey to C,
the question is raised whether C’s litle searcher can be expected to find
the B-X deed. This is not impossible, but to do so the scarcher must
examine the grantor index under B's name not only during the time B
owned the land, but for a lengthy and burdensome prior period as well*®,
in order to account for the possibility that B made an adverse convey-
ance before acquiring title. Most of the recent cases have excused the
searcher from this obligation, holding that the B-X deed must be
regarded as unrecorded.™ As before, the problem does not exist in a
tract-index system.*®

The final chain-of-title problem involves a common owner of two or
more parcels who includes, in a conveyance of one parcel, language
purporting to encumber the title to one or more other parcels retained.
To illustrate, assume that A owns adjacent parcels 1 and 2, and sells
parcel 1 to X including in the deed a covenant promising to restrict
parcel 2 to single-family residential use. Later A sells parcel 2 to B
without mentioning the restriction. Is B bound by it?

Constider the difficulty which B will [ace in discovering that the A-X
deed exists and affects parcel 2. In many states which use name indexes,
the index books include a “brief description” column which indicates in
summary form what land is affected by each indexed document. Some
statutes mandate that. this column be included in the index books, while
in other states it is maintained by the recorder voluntarily as a conve-
nience to searchers. If the column exists, it is by no means certain that
the recording office personnel will {ill it in correctly in the present
situation, marking entry for the A-X deed as affecting both parcel 1 and
parcel 2. They will probably do so only if the deed’s imnpact on parcel 2 is
very obvious or they read il very carefully; neither of these is likely.

Arguably, a scarcher is entitled to rely on the “brief description”
column only if it is legally mandated; failing that, the searcher’s only
alternative is to read every conveyance by A in the county during the
time A owned parcel 2, no matter what land the “brief description”
entry for each of them mentions, and to see whether any of them affect

12. See § 11.5, supra. Massachusells, mosl searchers in facl do
13. To be safe, the seurcher would need Dot do so.
to look under B’s name in the grantor index 14. Southeastern Sav. & Loan Ass'n v.

hooks for about 80 years prior to the B-C
deed, since this would be a reasonable esti-
mate of B’s maximum *‘conveyancing life.”
Some states follow a doclrine of lineal war-
ranly which would bind n descendant to a
warranty deed made by his or her ancestor,
s0 that one could not. safely stop even at 80
years! Sce Johnson, Tille Examinalion in
Massarchusetts, reproduced as chapter 39, J.
Casner & B. Leach, Cases & Text on Prop-
erty (2d ed. 1969), at 903. Johnsen reporls
that despite the searcher’s rather clear legal
duty to examine for early-recorded deeds in

Rentenbach  Constructors, Inc., 114 B.R.
441 (15.1).N.C.1989), affirmed 907 F.2d 1139
(4th Cir.1990) (early-recorded deed js treat-
ed as unrecorded); Schuman v. Roger Baker
& Associates, Inc,, 70 N.C.App. 813, 319
SE.2d 308 (1984) (same); Security Pacific
Finance Corp. v. Taylor, 193 N.J.Super.
434, 474 A.2d 1096 (1984) (same). Cf. Col-
ling v. Seott, 943 P.2d 20 (Colo.App.1996).
See & 11,5, supra, at notes 17-21.

156, See Balch v. Arnold, 9 Wyo. 17, 569
P. 434 (1839).
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parcel 2. Such a task can be monumental if B is an active real estate
dealer or subdivider who has sold hundreds of land parcels.

Unlike the other chain of title problems, this one does not necessari-
ly disappear in a tract index system. The question simply becomes
whether the recording personnel are sophisticated cnough to recognize
that the A-X deced affects bolh parcels 1 and 2, and thus should be
indexed under both tracts. Morcover, the problem is not limited to
restrictive covenants; it can arise any time a deed of one parcel contains
language imposing any encumbrance—an easement, a lease, or a lien, for
example—on another parcel. In name-index jurisdictions the cases are
about evenly divided as to whether the “buried” language creating the
encumbrance is regarded as properly recorded:'® they usually contain
little or no analysis of the role of the “brief description” column in the
searcher’s task. Tn a state with official lract indexes, there is a stronger
argument for protecting the searcher, since tract indexes are inherently
predicated on the notion that the recorder’s staff can and should
discover what land is affected by every document they index.'”

On the whole, the chain of title problems illustrate quite effectively
the deficiencies of the recording system, especially in its use of name
indexes. In many areas of the western, midwestern, and southwestern
United States few title scarches are conducted in the public records.
Instead, title insurance and abstracl companies have created sels of
private records, called “title plants,” in which they do their searches.
Since the plants are invariably arranged on a tract-index basis, most of
the chain-of-title problems discussed above are of no practical impor-
tance in these areas of the nation. It would make little sense for a court
to adopl. the sorts of rules described above for the protection of name-
index scarchers in a case in which the actual search was made in a
private tract index which contained and properly indexed the out-of-
chain documents. Since the whole chain-of-title concept is a judicially-
created exeeption to the literal langnage of the recording acts, made in
recognilion of the practical difficulty of finding out-of-chain documents
through use of the official indexes, there scems to be no reason to extend
it to situations where that difficulty does not exist.*®

16. Protecting the searcher, see Oliver
v. Schultz, 885 S.W.2d 699 (Ky.1994); Wit-
ter v. Taggart, 78 N.Y.2d 234, 574 N.Y.S.2d
146, 577 N.E.2d 338 (N.Y.1991); Basorc v.
Johnson, 689 SW.2d 103 (Mo.App.1985);
Dunlap Investors Limited v. Hogan, 133
Ariz. 180, 650 P.2d 432 (1982); (lorieux v.
Lighthipe, 88 N.J.L. 199, 96 A. 94 (1915).
Finding the encumbrance validly recorded,
see Szakaly v. Smith, 544 N.E.2d 490 (Ind.
1989); Hi-Lo Oil Co. v. McCollum, 38 Ohio
App-3d 12, 526 N.F.2d 90 (1987); Stegull v.
Robinson, 81 N.C.App. 617, 344 S.E.2d &03
(1986), review denied, stay denied 817 N.C.
714, 347 SE2d 456 (1986); Guilleite v.
Daly Dry Wall, Inc., 367 Mass. 355, 326
N.E.2d 572 (1975); Finley v. Glenn, 308 Pa.

1381, 154 A. 299 (1931). See also In Ge-
novese Drug Stores, Inc. v. Connecticut
Packing Co., 732 1°.2d 286 (2d Cir.1984).

17. In a traci-index system, then, the
quustion is essentially one of official misin-
dexing; seo text at notes 4-5 supra. By
conirast, the court in the Guillelle case,
supra note 16, specifically rejected the
searcher's defense of reliance on the “briefl
legal description” entry, observing Lhal
such entrics were not required by law in
Massachusetts.

(8. Sec § 11.5, supra, at notes 24-26.
None of the decisions from states where
private-plant. searches predominaie have
given this issue any discussion. For exam-

i
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§ 11.12 Curative and Marketable Title Acts

Under the conventional recording system, a purchaser of land must
obtain an historical search of the records back to a conveyance from the
sovereign in order to be certain that the record title is good. This sort of
complete search is expensive and time-consuming. Moreover, in most
cases it has little practical value, since most litles which are good “of
record” for the past several decades are good in fact, and nothing
recorded in more remote times casks any serious doubt on them. Never-
theless, one cannot be certain that no old documents create title defects
until one has looked at them; the searcher who limits his or her search
to a shorter period than the entire chain of title is taking a distincl and
sigmficant risk.

At least four types of legislation have been enacted in varicus states
which reduce this risk. The oldest and most widespread is the statute of
limitations in an action to recover possession of land,—ihe basis of the
doctrine of adverse possession.' There is no doubt that adverse posses-
sion has cured millions of title defects; indeed, that is probably the main
justification for the docirine. Buf the tille examiner who velies on
adversce possession ag a substitute for a full historical search is merely
exchanging one significant. risk for another. The problem is that adverse
possession depends on a long list of facts which usually do not appear of
record, which the searcher probably does not know are irue, and which
cven if true may be hard to prove in court. Have the owners in the
record chain of iitle been in possession which was actual, open, hostile,
exclusive, and continuous for the statutory period? Ias the statute’s
rumning been tolled by the infancy, imprisonment, or insanity of the
holder of paramount title?? Is that paramount title held by a governmen-
tal body against which the statute will nol. run? Is it a future interest,
against which the limitations period does not commence until it becomes
possessory?* To learn the answers to these questions is generally far
more effort than a full historical search of the records! Yet without clear

ple, the courl seems to have applied chain- 2, Sec§ 11.7, supra, al nole 5; P. Basye,

of-title reasoning despite cvidence that. the
title insurer had actual knowledge of the
out~of-chnin encumbrance in Dunlap Inves-
tors Limited v. Hogan, supra note 16. See
alsu Fur West Sav. & Loan Assn v.
MclLaughlin, 201 Cal.App.3d 67, 246 Cul
Rptr. 872 (1988), in which the court applied
standard chain of title reasoning 1o a “wild
deed” transaction in southern California,
where virtually every title scarch ig per-
formed by title companies in tracl-indexed
private plants. The same is probably true of
Snow v. Pioneer Title Ins. Co., 84 Nev. 480,
444 P24 125 (1968).

§ 1112
1. See gererally § 1177 supra.

Clearing Land Titles § 84 (1970).

3. See § 117, supra, at note 4; Basye,
supra note 2, at § 53.

4. Gilley v. Daniel, 378 So0.2d 716 (Ala.
1979); Wilson v. McDaniel, 247 Ark. 1036,
4439 S.W.2d 944 (1970), appes) after remand
260 Ark. 316, 465 S.W.2d 100 (1971); 2A
Powell, Real Property 9301 (1979); 19
ATR2d 729 (1951). An exceplion exists
where the adverse possession begins before
the time the title is split into present and
future interests; see Restatement of Proper-
ty § 226; Hubbard v. Swofford Brothers
Dry CGoods Co., 209 Mo. 495, 108 S.W. 16
(1907). See generally Basye, supra note 2,
at § 655,
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Certificate No.: 11807 P.O. BOX 143
ABSTRACT OF TITLE IOWACITY, IOWA

PREPARED BY

Security Abstract Company

of JOHNSON COUNTY, IOWA

gbﬂtratt of Eitlt to the following described premisca, ativsted in Johnson Counly, lowa, lo wil-:

Lot 31 in Melrose Park Third Addition to University Helghts, Johnson County,
Iowa, according to the plat thereof recorded in Book 5, Page 40, Plat
Records of Johnson County, Iowa.

and

Commencing at the northeast corner of Lot 31 in Melrose Park Third Addition
to University Heights, Johnson County, Iowa, according to the plat thereof
recorded in Book 5, Page 40, Plat Records of Johnson County, Iowa, thence
Fast 10 feet along Melrose Avenus to the Northwest corner of Lot 30, thence
south along the west line of Lot 30 to Koser Avenue, thence west along Koser
Avenue to the Southeast corner of Lot 31, thence north along the east line
of Lot 31 to the place of beginning.

fohnson County, lows is situsted in the South Bsstcrn part of lows and censstr of 1 part of Congressions]l Townsbip 77 sud Townships 78-79.
50-81, Nocth of Base linc entsblished on « paredlcl with the mouih of St Francis River, Arkanees, And Renges $-6-7 and 8 Weet of the FIfth Principal
Meridian which is cstablished feom the mouth of the Arkansss River.

A SECTION OF LAND—640 ACRES

A rod Is 16 feet.

A chela |s 66 feet or 4 tods or 100 links.
A link ls 7.92 inches. 20 acres
A mile Is 320 rods, 80 chalns, or 5,280 fect, ’
A square rod ts 2724 equare feel, i’ -
An acre contains 43,560 square feed, 10 ch. §
An acre coutaing 160 aquare rads,

BIO srree ‘

An ocie is sbout 20837 fecl nqunre,

An ecie ls 8 rode wide by 20 tods long or
any two numbers (of rodsl whuer product
is 160.

25x125 feet equale 0717 of an acre.

40 seren

20 chalny
1320 feed

CENTER OF _—
SECTION G

Sectional Map of a Township
With Adjoining Sections

160 acves

40 cheles, 160 rode or 2610 feel

Y% Seclivn Corner

SECURITY ABSTRACT COMPANY, IOWA CITY, IOWA
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A SUBDIVISION IN THE FAST HALR,

PLAT OF MELROSE PARK THIR
T0 UNIVERSITY HEIGHTS, JOHNS([))NA(':“(:I’I::‘Q” 10K

Rl 5 e S et S o,
Ao d] & Page 30

Swvwrer Droasr

& ’ s
l C;l.z'.;n,l.',; A ,r:Jl.-_-

__L-—"'\.” ‘(6_ . vr

—_— b o— —

HiGuLARD  Dive
.- 5566 - -4

o 55 56 § wor 57 s - é‘

. . i . Outrer A
GUTLOT A . ; 24

51

Avervve

3 006" QS W

32

a0

30

a0

Wrmarzmen:

49

41

oo

48

Rk 42

47

43

g5

Dwe Easr 9123
Scale: (= /00"

Ayltegmeeniiiy | p::y‘

1, Bobert J, Wheoler, a licensed land eurveyor and engineer in the State of Iowa,
being duly wworn, hersby oertify that I heve surveyed snd subdivided at the
éirsotion of the awper the parcel of lsnd shown on tha above plat in the Esat Hadet,
tiortheast Quarter, Seétion 17, Townehip 79 North, Renge 6 West, 5th P.K, snd known
as Holroas Park Third Addstion to University Heights, Jognson County, lowa, which is
described nn follews! -

o

A
XN
=~

State of lowa )

L1}
Jolnson Bounty)

Cozeancing st the Horthweet Corner, Lot 6, Melrose Park FPirst Addition to Unsversity
Heighte, said point 1» on the south line of Molrose Avenue, thence westerly along the
the said mouth line of Melrose Avenur following & curve concave northerly {rad:nr i
995.4 feat} 130,5 foet, thenoe N 76% 171 35* W slong the seid south 1ine of Melross
Avenue 5"1069 fest, thenos 5 0° S6' 05% ¥ 1ik9,) feet, thence S 69° 031 S5°* E 330 foet,
thenoe R 0% $6' 0S* & 665,5 fest, thonos Dus East 9105.3 feet to a point 26 feet west
¢f the west line of Buneat Strest thenoe Dus North 195 feet to a point on the south
1ins of Highlsnd Drive, thenoe West 4.9 feet, thence weabterly slong & ourvs (radius

1w 208,2 feet) 62 foat, thenoo westerly slong as
following m ourve comenve northerly (rsdius Ys 1

14 sout
495 .4 feet

ine of Highlend Drive
) 556.6 feot, thenos

N 5% 05! B 1B5.2 feok, thepce N 50 10¢

B 125 feetr, thence N 20 3u' W 60,9 feet, thence

H 9° 05' E 130,1 fnet to the point of beginn

T (b A g
I further ocsrtify that the subd viacd Tots and strests are donoted by 1/2 inch x 30 inch
iron pips at points marksd o on the above plat,

FEAIS Hrzed

Subrcribed snd oworn to before me this any of » 1961 by Hobept J, wheeler,
perecnally known to me t5 be tho sbove professionn) enginoer and 1snd survsyor,

Notary Putllo in &nd for Johnson County
My conmiwalon sxpires .

This plat woe approved by the Town of University Helghts Counci) at a mesting hald
doy of 1961,

Forrest Allen, Nayor
ﬁeivsn Be'.t.or!y. Tierk

323
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William Howard Tade and Kathryn * Warranty Deed dated April 30, 1986.

J. Tade, husband and wife, Recorded May 7, 1986, Book 843, Page 1.
* Conveys: Lot thirty-one (31) in Melrose
(93) to Park Third Addition to University Heights,
* Johnson County, Iowa, according to the
Patrick B. Bauer and Christine recorded plat thereof.
M. Luzzie, husband and wife, as * Subject to easements and restrictions of
joint tenants with full rights record.
of survivorship and not as * Also, the following tract of land:
tenants in common, Commencing at the northeast corner of sald

* 1ot 31, thence East 10 feet along Melrose
Avenue to the Northwest corner of Lot 30,
* thence south along the west line of Lot 30
to Koser Avenue, thence west along Koser
* Avenue to the Southeast corner of Lot 31,
thence north along the east line of Lot 31 to the place of beginning, subject to
easement for drainage thereon and the easement rights, if any, of the public and
other lot owners of said subdivision pursuant to the designation of the 10-foot
strip as "easement'" on the final plat cf said subdivision,
William Howard Tade 1s also known as William . Tade.

Patrick B, Bauer and Christine * Mortgage dated May 2, 1986,
M. Luzzie, husband and wife, Recorded May 7, 1986, Book 843, Page 2.
% Covers: Lot thirty-one (31) in Melrose
(94) to Park Third Addition to University Heights,
* Johnson County, lIowa, according to the
Banc lowa Savings Bank. recorded plat thereof.
* For: payable according to note,

vith the full debt, if not paid earlier, due
* and payable on June 1, 2001.
Provides for the acceleration of maturity in
* the event of default and also provides that
the period of redemption from foreclosure sale shall be reduced as provided by
Chapter 628, Code of lowa, as amended.
If all or any part of the Property or any interest in it is sold or transferred
(or if a beneficial interest in Borrower is sold or transferred and Borrower is not
a natural person) without Lender's prior written consent, Lender may, at its option,
require immediate payment in full of all sums secured by this Security Instrument.

(95) Tax lists show no taxes a lien against this property.

(96) Incorporated by reference herein are entries 1 through 95, supra.



Banc lowa Savings Bank, by: James T.

Wille, First vice President, and
Paula G. Fields, Assistant Vice
President,

(97) to

The Federal Home Loan Mortgage
Corporation.

Patrick B. Bauer and Christine M.

Luzzie, husband and wife,
(98) to

Hills Bank and Trust Company.

*

*

Assignment of Mortgage dated March 3, 1987.
Recorded July 10, 1987, Book 958, Page 59.
Assigns all right, title, and interest in and
to a certain mortgage recorded in Book 843,
Page 2, as set out above at entry #94.

Mortgage dated April 1, 1993.

Recorded April 7, 1993, Book 1522, Page 316.
Covers: Lot thirty-one (31) in Melrose Park
Third Addition to University Heights, Johnson
County, lowa, according to the recorded plat
thereof,

Fori payable according to note,
with the full debt, if not paid earlier, due
and payable on April 6, 1998,

Provides for the acceleration of maturity in
the event of default and also provides that

the period of redemption from foreclosure sale shall be reduced as provided by
Chapter 628, Code of Iowa, as amended.
If all or any part of the property or any interest in it is sold or transferred
(or if a beneficial interest in Borrower is Bold or transferred and Borrower is not a
natural person) without Lender’s prior written consent, Lender may, at its option,
require immediate payment in full of all sums secured by this Security Instrument.

{99) Lot 31 Melrose Park Third Addition: Taxes for fiscal year 1991, paid

in full,

Tax lists show no taxes a lien against this property.
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Federal Home Loan Mortgage * Limited Power of Attorney dated August 15,
Corporation (Freddie Mac), by: Gall 1991.

Kowalski, Rssistant Treasurer, * Recorded October 31, 1991, Book 1292, Page
Attest: Susan Lutz, RAssistant 266.

Secretary, (veal), * Reciten:

(100) to

The Publlc.

TEDERAL VIOME LOAN MORIGACE CORPORATIOM (Freddle Mac), & corporation .
organirzed and existing under the lawa of the Unlted States of Amerlca
having an offlice for ths conduct of business at 17771 Business Center
Orive, Reston, Virginis, 22090 constitutes and appoints the officers of;

Perpetuval Savings Bank, rsp
110 Second Avenue SE
Cedar Raplds. IA 52407

Officers Name Ofeicers Title

David H. Lodge St. Vice President
Dennls M, Fitz Vice Presldent

Gary L. Caldvell Vice President
Thomas J. Hehmeyer Asst. Vice Presldent

Its true and lawful attorney-in-fact, and In Its name, place and stead
and for fta use and beneflt, to execute and acknovliedge all documents
with respect to home mortgages serviced for the undecsigned by said
attorney-in-fact, which are customarily and reasonably necessary and
appropriate to the relesse of 2 mortgage, deeds of trust or deeds to
secure debt upon payment and dlscharge of all suns secured theceby, as to
one-to-four-family mortqgages. deeds of trust or deeds to securs debt
owned by the undersigned and serviced for the undersigned by sald
attorney-in-fact, whethecr the undersigned ls named thereln as mortgages
or beneflciary oc has become mortgagee or beneficlary by virtue of
sssignment of such moctgage, deed of trust or deed to secure debt.

The undersigned gives to said attorney-fn-fact full pover and authority
to execute such Instcuments as If the undersigned were personally
present, heveby ratifylng and conflrming all that sald attorney-in-fact
shall lawfully do or cause to be dona by authority hereof.

This limited pover of attorney has heen executed and is effective as of
this 15th day of August 1991, and the same shal) continue in full force
and effect untl] the occurrence of any of the following events or untll
revoked in wclting by the undersigned: '

tnH the suspension or terminatlon of the attorney~in-fact
as Saller or Servicer of mortgages to Freddle Hac,

{11y the transfer of servicing from the attorney-in-fact to
anothar Servicer for cause,

(R3% 1] the appolntment of a receiver or conssrvator uith
respect to the business of the attornsy with respect to
the business of the attorney-In-fact, or

(iv) tha flling of a voluntary or Involuntacry petition In
bankruptcy by the attorney-in-fact or any of its
creditors: or until revoked in writing by the
undecsigned.



Perpetual Savings Bank, FSB, ae
Attorney-in-Fact for the Federal
Home Loan Mortgage Corporation, by:
Hal D. Gilchrist, Senior Vice
President, and Thomas J. Wehmeyer,
Vice President,

(101) to

Patrick B. Bauer and Christine M.
Luzzie.

*

Satisfaction of Mortgage dated April 6, 1993.
Recorded April 22, 1993, Book 1529, Page 13.
Releases a certain mortgage recorded in Book

843, Page 2,

as set out above at entry #94.
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Except as set oul herein, we find no judgments or mechanic's liens affecting this propesty, no notice of lien for any unpaid Tows ax, no
notice of licn for laxes ssseascd under the Internal Revenue Laws of the United Suates, or any other lien or claim properly indexed in the
records of Johnson County, lows, sgainst:

Patrick B. Bauer
Christine M. Luzzie

(Searches under the above-lisled names specifically include certification as 10 al) customary and ususlly recognized abbrevistions and
derivations of first and middle names, and also include cortification as to all middle initisls, if no initial is given, and as to the addition of
Jr. or Sr., if neither is stated.)

The Sccurily Abstract Company hereby certifies that the above and foregoing constilute a correct Abstract of Tille o the real
estate described on the caption sheel hereol, from May 29, 1986 a1 4 o'clock P.M., 10 April 16, 1993 at 4 o'clock P.M., consisting of
entries No. 97 10 No. 99 inclusive, and that all convoysnces, deeds, trust decds, llens, encumbrances, mortgages (not bsrred by the
provisions of 614.21, Code of lowa or not duly released of record), lax sales, 1sx deeds, transcripts of judgments from the United States and
from state courts, all yyxes, including personal taxes and special assessments, sclions indexed in lis pendens, and il other matters of record
whatsocver that in any manner affect the title to or are liens upon said lands ace noted hescon, so (ar as shown by the records of Johnson
County, lowa; and that sl instrumonts abstracied herein are shown by the record to have been duly executed snd properly acknowledged

unless otherwise shown.

By. [4

Cenificate No: 118907 Vice President

TITLE GUARANTY DIVISION
Member No. 8506

SECURITY ABSTRACT COMPANY, IOWA CITY, IOWA



Cn.252 LAWS OF THE SEVENTY-FIR_ST G.A., 1985 SESSION 524

CHAPTER 252

FINANCING
S.F. 577

AN ACT relating to the economy of the State of Jowa, by amending the definition of small -
business for purposes of the Iowa housing finance authority’s program for which bonds may
be issued, by changing the name of the Iowa housing [inance authority, by requiring that
real estate brokers' trust accounts be deposited in interest-bearing accounts and the in-
terest transferred quarterly to the treasurer of state and deposited in the title guaranty
fund, by providing that the lowa housing finance authorily initiate a sell-sustaining title
guarantee program for title of real property, creating a commitment. costs fund, creating a
title guaranty fund, by modifying the limitations on bank offices upon merger or acquisi-
tion, by providing for an alternative nonjudicial voluniary foreclosure procedure including
providing for redemption periods of lienholders under the procedure, permitting the charg-
ing of fees incurred under the title guaranty program, requiring the disclosure of the
availabilily of the title guaranty program and making penalties applicable, by ereating an
Towa cconomic proteclive and investment authority, providing for the authority's powers
and duties, providing for incentives for lending institutions to participate in the operating
assislance program, providing for a five-year write-off of interest bought down under the
authority’s operating assistance program, permitting life insurance companics and associa-
tions Lo invest in bonds of the African development bank, providing for the valuation of real
property held by or used to secure loans held by lending institulions, providing for the
disposal of real property held by a state bank, by modifying the investment powers of the
state chartered savings and loan associations and savings banks, revising the require-
ments of amendments to a uniform commercial code financing statement, providing for
stipulation of redemption periods, providing for an alternative nonjudicial voluntary
forcelosure procedure ineluding providing for redemption periods for licnholders, pro-
viding for the execution of foreclosure judgments, providing for the creation of the Iowa ex-
port trading company, providing for interim study committees, and providing an cffective
date.

RBe It Enacted by the General Assembly of the State of Towa:

Section 1. Section 117.46, subsection 1, Code 1985, is amended to rcad as follows:

L. Eachreal estate broker shall maintain a common trust account in a bank, or a savings and
loan association, savings bank, ar credit union for the deposit of all down payments, earnest
money deposits, or other trust funds reeeived by the broker or the broker’s salespersons on
behall of the broker's principal, except that a broker acting as a salesperson shall deposit
these funds in the common trust account of the broker for whom the broker acts as salesper-
son. The account shall be an interest bearing account. The interest on the account shall be
transferred quarterly to the treasurer of state and deposited in the title guaranty fund and

a writlen agreement between the Iguy"g; Tl;_d seller to the contrary. The broker shall not
benelit from interest received on funds of others in the broker's possession.




537 LAWS OF THE SEVENTY-FIRST G.A., 1985 SESSION CH.252

f. Members shall clect a chair and vice chair annually and other officers as they
determine. The director shall serve as sceretary to the board.

g. The net earnings of the division, beyond that necessary for reserves, backing, guaranties
issued or to otherwise implement the public purposes and programs authorized, shali not inure
to the benefit of any person other than the state and are subject to section 220.2, subsection 8,

Seec. 27.  Section 220.3, Code 1985, is amended by adding the following new subsection:

NEW SUBSECTION. 14. The abstract-attorney’s title opinion system promotes land title
stabilily for determining the marketability of land titles and is a public purpose. A public pur-
pose will be served by providing, as an adjunct to the abstract-attorney’s title opinion system,
a low cost mechanism to provide for additional guaranties of real property titles in lowa. The
title guaranties will facilitate mortgage lenders participation in the secondary market and add
to the integrity of the land-title transfer system in the state.

Sec. 28. Section 220.5, Code 1985, is amended by adding the following new subsection:

NEW SUBSECTION. 16. Through the title guaranty division, make and issue title guaran-
ties on Jowa real property in a form acceptuble S0 the secondary market, to fix and collect the
charges for the guaranties and to procure reinsurance against any loss in conneclion with the
guaranties.

Sec. 29. NEW SECTION. 220.40 COMMITMEN'T COSTS FUND.

A commitment casts fund is crealed within the treasurer of state's office. The moneys shall
be used by the authority to cover initial commitment cosis of authority bond issues and loans
m order to facilitale and ensure equal access across the state to funds for programs for first
time home buyers. Moneys in the fund shall not revert 1o the general fund and interest on the
moneys in the fund shall be retained as part of the fund and not acerue to the general fund.

Sec. 30. NEW SECTION. 22091 TITLE GUARANTY PROGRAM.

1. The authority through the title guaranty division shall initiate and operate a program in
which the division shall offer guaranties of real property titles in this state. The terms, condi-
tions and form of the guaranty contraci shall be forms sapproved by the division board. The
division shall fix a charge for the guaranty in an amount sufficient to permit the program to
operate on a sclf-sustaining basis, including payment of administrative costs and the
maintenance of an adequate reserve against claims under the title guaranty program. A title
guaranly fund is created in the office of the treasurer of state. Funds collected under this pro-
gram shall be placed in the titie guuranty fund and arc available to pay all claims, necessary
reserves and all administrative costs of Lhe litle guaranty program. Moneys in the fund shall
not revert to the general fund and interesl on Lhe moneys in the fund shall be retained as a
part of the fundand shall not acerue to the general fund. If the authqg‘ity board in consultation
with the division board determines thal there are surplus funds in the title guaranty fund
after previding for adequate reserves and operating cxpenses of the division, the surplus
funds shall be transferred to the commitment costs fund created pursuant to section 220.40.

2. A title guaranty issued under this programis an obligation of the division only and claims
are payable solely and only out of the moneys, assets and revenues of the title guaranty fund
and are not an indebtedness or lLiability of the siate. The slale is not liable on the guaranties.

3. With the approval of the authority board the division and its board shall consull with the
insurance department in developing a guaranty contract acceptable to the secondary market
and developing any other feature of the program with which the department may have special
expertise. The department shall establish the amount for a loss reserve fund. Except as pro-
vided in this subsection, the title guaranty program is nol subject to the jurisdiction of or
regulation by the insurance department or the commissioner of insurance.




CH.252 LAWS OF THE SEVENTY-FIRST G.A., 1985 SESSION 538

4. Bach participating mortgage lender, attorney and abstractor shall pay an annual par-
ticipation fee to be eligible to participate in the Litle guaranty program. The fee shall be set by
the division, subject to the approval of the authority.

5. The participation of ubstractors, attorneys and lenders shall be in acecordance with rules
established by the division and adopted by the authority pursuant to chapter 17A. Each par-
ticipant shall at all times maintain Xability coverage in amounts approved by the
division. Upon payment of a claim by the division, the division shall be subrogated to the
rights of the claimant against all persons relating to the claim.

6. Prior to the issuance of a title guaranty, the division shall require evidence that an
abstract of title to the property in question has been brought up-to-date and certified by a par-
ticipating abstractor in a form approved by division rules and a title opinion issued by a par-
ticipating attorney in the form approved in tke rules stating the atiorney’s opinion as to the
title. The division shall require evidence of the abstract being brought up-to-date and the
abstractor shall retain evidence of the abstract as determined by the board.

7. The attorney rendering a title opinion shall be authorized to issue a titlc guaranty cer-
tificate subject o the rules of the authority. A person or mortgage lender participating in the
title guaranty program shall not charge or receive any portion of the charge for the guaranty
as a result of their participation in the title guaranty program.

8. A participating mortgage lender shall notify the division when the mortgage covered by
a title guaranty has been satisfied of record.

9. The authority shall adopt rules pursuani to chapter 17A that are necessary for the im-
plementation of the title guaranty program as established by the division and that have been
approved by the authority.

Sec. 31.  Scction 511.8, subsection 4, Code 1985, is amended to read as follows:

4. INTERNATIONAL BANK BONDS. Bonds or other evidence of indebledness issued,
assumed or guarantecd by the International Bank for reconstruction and development, in an
amowunt not Lo exceed two pereent of its total assets as shown by the last annual report, or by
the Inter-American Development Bank in an amount not to exceed two percent of its total
assets as shown by the last annual report or by the Asian Development Bank in an amount not
to exceed two percent of its total assets as shown by the last annual report or by the African
Development Bank in an amount not to exceed two pereent of its total assets as shown by ¢ tho
last annual report. However, the combined investment in bonds or evidences of indebtedness
permltted by this subscetion shall not exceed four percent of its total assets as shown by the
last annual report.

Sec. 32.  Section 524.103, Code 1985, is amended by adding the following new subsection:

NEW SUBSECTION. 27. "Bankers’ bank” means a bank which is organized under the laws
of any state or under federal law, and whose shares are owned exclusively by other banks or
by a bank holding company whose shares are owned exclusively hy other banks, except for
direclors’ qualifying shares when required by iaw, and which engages exclusively in providing
services for depository institutions and officers, directors and employees of those depository
institutions.

Sec. 33. NEW SECTION. 624.109 BANKERS' BANK AUTHORIZED

A state bank may be organized under this chapter as a bankers' bank. The bankers' hank is
subjeet to all rights, privileges, duties, restrictions, penalties, liabilitics, condilions and limita-
tions applicable to stale banks generally except as limited in the definition of bankers’ bank
contained in the section 524.108, subseciion 27. However, a hankers’ bank shall have the same
powers as those granted by federal law and regulation to a national bank organized as a
bankers’ bank under 12 U.S.C. § 27.

See. 34, Scction 524.910, subsection 2, Code 1985, is amended to read as follows:
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ITEM 9. Newrule191—40.17(514B)isadded as follows:

191—40.17(5148) Reinsurance. Reinsurance con-
tracts and stop-loss agreements entered into by an HMO
shall be subject to prior approval and shall meet the
following minimum requirements:

40.17(1) Reinsurance contracts and stop-loss agree:
meits shall provide that the commissioner of insurance
be given notice of termination by certified mail at least
thirty (30) days prior to the effective date of termination
of the reinsurance contract or stop-loss agreement.

40.17(2) Retention levels shall be reasonable in light
of the HMO's financial condition and potential liabilities.

ITEM 10. New rule 191--40.18(514R) is added as
follows:

191—40.18(614B) Provider contracts. An HMQ's ar-
rangements for health eare services shall be by written
contract. Initial provider contracis shall be subject to
prior approval. Thereafier, any provider contract deviat-
ing {from previously submitted or approved contracts
shall be submitted 1o the division within thirty (30) days
of execution for informational purposes. In all instances,
all provider contractsshall include thefollowing provision:
(Provider) hereby agrees that in no event, including, but
not limited {0 nonpayment by the HMO, HMO insolvency
or breach of this agreement, shall (Provider) bill, charge,
colleet a deposit from, seek compensation, remuneration
or.reimbursement from, or have any recourse against
subseriber/enrollee or persons other than HMO acting on
their behalf for services provided pursuant tothis Agree:
ment. This provision shall not prohibit collection of sup-
plemental charges or copaymentson HMO’s behalf made
in accordance with terms of (applicable Agreement) he-
tween HMO and subscriber/ envollee. (Provider) further
agrees that (1) this provisionshall survivethetermination
of this Agreement regardless of the cause giving vise to
termination and shall be construed to be for the benefitof
the HMO subseriber/enrollee and that (2) this provision
supersedes any oral or written contrary agreement now
existing or hereafler entered into between (Provider) and
subseriber/enrollee or persons acting on their behalf.

ARC 7067

INSURANCE DIVISION[191]
NOTICE OF INTENDED ACTION

Twenty-five interested persons, a governmental sahdivision, an agency
oran association of 25 or more persons may demand anoral presentation
hereon as provided in lowa Code §17A.4(1)"b".

Notlce §s nlso given to the public that the Administrative Rules Review
Comniittoe nay. on its own motion or on writtan request by any
individual or group, review this proposed action under §17A.8(6) at

4 regular or special meeting where the public or interested persons

may be heard.

Pursuant (o the authority of lowa Code section 505.8
the Jowa Division of Insurance hereby gives Notice of
Intended Action to amend Chapter 42 of the Iowa
Administrative Code entitled, “Gender-Blended Min-
imum Nonforfeiture Standards for Life Insurance.”

The present rules of the Department arc being
amended in order to bring them into conformity with
the model regulation adopted by the National Association
of Insurance Commissioners in.June 1986.

Any interested person may make written comments
nof later than November 11, 1986, addressed to Sharon
A. Henry, Insurance Division of Iowa, Lucas State Office
Building, Des Moines, Jowa 50319.

NOTICES < 785

The following amendment is proposed.
Rule 191—42.3(508) introductory paragraph, is
amended to read as follows:

191—42.3(508) Use of gender-blended mortality
tables. For any policy of insurance on the life of either
a male or female insured delivered or issued for delivery
in this state befere Janusry 1; 1989 and after the
operative date of Jowa Code section 508.87, an insurer
may:

ARC 7069

TOWA FINANCE AUTHORITY[524]
NOTICE OF INTENDED ACTION

‘Twenty-five interested persons, a governmental subdivision, an agency
or an agseciatlon of 26 or more personsmay demand an oral presenlation
hercon as provided in §17A.4(1)"6", Jowa Code.

Notice §s also given to the public that the Administrative Rules Review
Cominittee may. on {ls own motion or on written request by any indi-
vidualor group, review this propesed action under §17A.R(C) at a regu-
lar or special meeting where the public or interested persons may be
heard.

Pursuant to the authority of 1985 Iowa Code supple-
ment section 220.91, subsection 9, the Jowa Finance
Authority hereby gives Notice of Intended Action to
amend Chapter 9, “Title Guaranty Division,” Jlowa Admin-
istrative Code.

The Towa Finance Authority proposes general rules
that will specify the basic rulemaking and contested case
procedures to be employed by the new Division estab-
lished by 1985 Towa Acts, Senate File 577. ‘The rules also
address the Division’s implementation of the new title
guaranly program.

The proposed rulemaking may have an impacton small
businesses.

Any interested person may make writlen suggestions
or comments on the proposed rules prior to November 12,
1986. Such written material should be directed to the
Director, Title Guaranty Division, Jowa Finance Author-
ity. 550 Liberty Building, 6th and Grand, Des Moines,
Towa 50309. Persons who want to convey their views
orally should contact the Division Direclor, Larry L.
Tuel, at 515/281-41058 or at the offices of the Authority,
Suite 550, Liberty Building, 6th and Grand, Des Moines,
Towa 50809, There also will be a public hearing on Wed-
nesday, November 12,1986, at 10:30 a.m. in the Authori-
ty's offices at Suite 550, Liberty Building, 6th and Grand,
Des Moines, lowa 50309. Persons may present Lheir views
at this publie hearing either orally or in writing. The
public hiearing will be concluded at 11:30 a.m. or when-
ever all persons wishing to convey their views have fin-
ished, whichever is later.

These rules are intended to implement lowa Code sec-
Lions 17A.3, 17A.9, and 17A.10 0 17A.18, and 1985 Towa
Code supplement sections 220.1(34), 220.1(35), 220.2(1),
220.3(14),220.5(15), 220.40, 220.91, 535.8(10), and 535A..12.

The following rules are proposed:

524—9.8(220) Petition to promulgate, amend, or
repeal a rule. An interested person or legal entity may
petition the division requesling promulgation, amend-
ment, or repeal of a rule. The petition shall be in writing,
sigmed Ly or on behalf of the petitioner, and shall containa
statement of:

1. The rules sought to be promulgated, amended, or
repealed. A rule proposed to be amended shall bestated in
full with proposed deletion enclosed in brackets and pro-
posed additions underlined.
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2. Factual rationale for the proposed action,

3. Any propositions of faw to be asserted.

4. Factual accountof impact on petitioner of proposed
action.

5. Name and address of petitioner and any other per-
son or entity known to be interested in the rule sought to
be adopted, amended, or repealed.

The petition should be typed or printed, and captioned
BEFORETHEIOWA FINANCE AUTHORITY, TITLE
GUARANTY DIVISION and shall be deemed filed when
received by the director of the title guaranty division.
Upon receipt of the petition, director shall:

1. Within ten (10) days, mail a copy of the pelition to
any parties named therein. The petition shall be deemed
served on the date of mailing to the last known address of
the party being served.

2. Submi{ petition to the division board al the next
scheduled meeting, with recommended action.

3. Within sixty (60) days after the date of receipt of
petition, either deny the petition or initiate rulemaking
proceedings in accord with Iowa Cede chapter 17A.

In the event of denial of a pelition, the-division shall
issue an order setting forth the reasons for denial of the
petition. The order shall be mailed to the petitioner and
all other persons upon whom a copy of the petition was
served,
524—9.9(220) Requestfororal presentation concern-
ing intended rulemaking. Twenty-five (25) interested
persons, a governmental subdivision, the administrative
rules review committee, an agency, or an association hav-
ing not less than twenty-five (25) members may make
written request for oral presentation concerning an
intended rulemaking. The request shall state:

1. Name, address, and telephone number of each per-
son or ageney party to the request;

2. The number and tille of the proposed rule as given
in the notice of intended rulemaking;

3. The general content of the oral presentation.

Receiptand acceptance of such requestshall be prompt-
1y acknowledged by the division. Not less than twenty (20)
days after publication of notice of intended rulemaking,
thedivision shall allow oral presentations as requested at
a time when, and the place where stated in the publication
of notice of intended rulemaking.

If requested to do so by an interested person, eilther
prior toadoption or within thirty (30) days thereafter, the
division shall issue a concise statement of the principal
reasons for and against the rule adopted, incorporating
therein the reasons for overruling considerations urged
against the rule.
524—9.10(220) Declaratory rulings. The division shall
provide declaratory rulings as to the applicability of any
statutory provision, rule, or other written statement of
law or policy, decision, or order when petitioned to do so
by the public where, in the judgment of the division, il is
necessary or helpful for them lo eonduct their affairs in
accordance with the law.

Requests for declaratory rulings shall be made to the
director in writing.

Within thirty (80) daysafter submission of a request for
declaratory ruling, the division shall issue a written rul-
ing on the rule, statute, or policy in question.

The division may decline to rule when, in the judgment
of the division, the ruling would be beyond the division’s
scope of authority, when no clear answer is determinable,
or when the issue presented is pending resolution by a
court of Jowa or by the Attorney General.

524--9.11(220) Procedure {or informal settlements
in contested cases. Unless precluded by statuie, infor-
mal settlement of disputes over rules of the division thag
may otherwise resulf in contested case proceedings ag
preseribed in Yowa Code section 17A.12 shall be en-
couraged.

All such informal seitlements shall be made by the -

director subject to ratification by the division, and by the
parties contesting the rule in question. The settlement
shall be expressed in a written stipulation representing
an informed mutua) consent. '

5214—9.12(220) General. Thetitle guaranty division of
the Jowa finance authority has established a program for
offering moriage lenders and the general public low cost
praotection against loss or damage caused by defective
titles to Towa real property. The title guarantees offered
by the division will facilitate mortgage lender participa-
tion in the sccondary market and add to the integrity of
the land-title transfer system in the state. Title guaranty
owners and lenders certificates will be available through
participating attorneys throughout the state who shall
act as limited agents for the division for the sole purpose
of issuing title guaranty certificates subject to the rules of
the division and applicable law. Any participating attor-
ney rendering a title opinion shall be authorized toissuca
title guarantly certificate subjeet to the rules of the divi-
sion. The division shall require participating abstracters
to update the abstract to any real property for which a
guaranly is desired. in accord with division standards.
Upon request by a mortgagor or participating lender, the
participating attorney will issue a title guaranty com-
mitment and the final guaranty certificate after review-
ing an abstraci prepared by a participating abstracter.
Parlicipating mortgage lenders shall inform borrowers
of the availability of the title guaranty and the cost asso-
ciated with the purchase of a title guaranty.

524—9.13(220) Participation requirements for at-
torneys. Any attorney licensed to practice law in thestate
of iowa shall be eligible to participate in the title guar-
anty program upon éxeculion and aceceptance by the divi-
sion of a participation agreement in the form preseribed
by the division. The participation agreement will require
that the participating attorney: :

1. Maintain attorney’s liability insurance with limits
of not less than one hundred thousand dollars (§$100,000)
per claim and notl less that three hundred thousand do}
lars ($300,000) total annual limit, and diselose to the divi-
sion thename, address, and phone number of the Jiability
carrier and the amount of insurance maintained.

2. Examine real estate tilles for the purpose of accu-
rately reporting the state of the title involved in accord-
anee with the Iowa Land Title Examination Standards of
the Towa State Bar Association, where applicable, or
other applicable law.

3. Pay an initial participation fee of twenty-five dol-
lars ($25) for the year beginning January 1, 1987, and pay
an annual renewal fee of ten dollars ($10) for cach year
therealter. Participation fees are due no later than Janu-
ary 30 of each calendar year.

4. Abide by the rules of the division and applicable
law.

524--9.14(220) Participation requirements for ab-
siracters. Any abstracter or abstracting concern shall be

eligible to participate in the title guaranty program upon 4

exceution and acceptance of a participation agreementn

a form prescribed by the division. The participation .
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JOWA FINANCE AUTHORITY([524] (cont'd)

agreement shall require the participating abstracter or
abstracting concern to:

1. Preparcabstractsin accord with the most current
Jowa Land Title Association Uniform Abstracting Stand-
ards, where applicable.

9. Ownor lease, and maintain and usein the prepara-
tion of abstracts an up-to-date abstract.1itle plant includ-
ing tract indices for real estate for each county in which
abstracts are prepared for titles to real property guaran-
teed by the division. Each of the tract indices shal) be
designated to cncompass a geographical area of net more
than one (1) block in the case of platted real estate, nor
more than one (1) section in the case of unplaited real
estate. The tract indices shall include a reference 1o all of
the instruments affecting real estate recorded in the
office of the county recorder, and the tract indices shall
commence not less than forty (40) years prior to the effec-
tive date of the abstracter’s participation in the title guar-
anty program.

3. Maintain abstracter's liability insurance in an
amount not less than fifty thousand dollars ($50,000) tota)
annual limit, and disclose to the division the name of the
Jiability carrier and the amount of insurance maintained.

4. Pay an initial participation fee of iwenty-five dol-
lars ($25) for the year beginning January 1, 1987, and pay
an annual renewal fee of ten dollars ($10) for each year
thereafter. Participation fees are due no later than Janu-
ary 30 of each calendar year.

5. Relain either a carbon copy or a mechanieal repro-
duction of each certificate continuation and new abstract
of title prepared after December 231, 1986, for which a
title guaranty is issued.

6. Abide by the rules of the division and applicabie
law.

524-——9.15(220) Participation requirements for tend-
ers. Any mortgage lender as defined in lowa Code scetion
220.1(14) that is authorized lo make morlgage loans on
Towa real estate shall beeligible to participate in the title
guaranty program upon execution and acceptance by the
division of a participation agreement in the form pre-
scribed by the division. The participation agreement
shall require the participating lender to;

1. Maintain fidelity coverage, or furnish a direct
surety bond issued in favor of the division on policy forms
normally used by lenders of the same elass as the partici-
pating lender, in a minimum amount of one hundred
thousand dollars ($100,000). Additionally, each parlici-
pating lender shall maintain errors and omissions cov-
erage on policy forms normally used by lenders of the
same class as the participating lender, in a minimum
amount of one hundred thousand dollars ($100,000). Each
participating lender shall disclose to the division the
name of each liability insurance or bond earrier and the
amount of insurance or bond maintained.

2. Notify the division when the lender receives infor-
mation that a mortgage covered by a title guaranty has
been satisfied of record.

3. Pay an initial participation fee of twenty-five dol-
lars ($25) for the year beginning January 1, 1987, and pay
an annual renewal fee of ten dollars ($10) for each year
thereafter. Participation fees are due no later than Janu-
ary 30 of cach calendar year.

4. Abide by the rules of the division and applicable
law.

524—9.16(220) Forms,endorsements, and manuals.

The division shall adopt title guaranty certificate forms
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and endorsement forms that are acceptable to the second-
ary market in accord with the provisions of Towa Code
chapter 220. In addition, the division shall publish a
manual for use by participating attorneys, abstracters,
and lenders, which manual may be revised from time to
time. Such manual shall include forms of the certificates
and endorsements. The manual shall also include the
membership participation standards and requirements
and such other matters deemed necessary by the division
for implementation and effective administration of the
title guaranty program.

624—9.17(220) Application for waiver of pariicipa-
tion requirements, It is the intention of the division to
make title guaranlies available statewide. Therefore, in
order to achieve the widest possible geographic coverage,
the division will allow any abstracter, attorney, or lender
the opportunity to apply for a waiver of the participation
requirements set out in rules 9.13(220), 9.14(220), and
9.15(220). Any application for waiver of participation
requirements should be directed 10 the board of the divi-
sion and should succinetly state which participation
requirements are requested to be waived. The request
should contain adequate supporting information and
argument so that the board may make an informed deci-
sion on the request. 1t is the intention of the board to waive
participaiion requirements only when it is delermined
that they result in a hardship to the requesting abstract-
er, atlorney, or lender, and the waiver is ahsolutely
nceessary Lo ensure availability of title guaranties through-
out the stale.

524—9.18(220) Rates. The division shall fix the rate
{for the owner’s guaranty, the lender’s guaranty, and the
varions endorsements that will be offered by the division.
The division shall make a published rate schedule avail-
able to mortgage lenders. If an owner guaranty is pur-
chased. the mortgagee may purchase a lender guaranty
for a flat fee of fifteen dolars (§15).

524—9.19(220) Charges. No participant in the title
guaranty program shall eharge or receive any portion of
the charge for the guaranty as a result of participation in
the title guaranty program.

524—9.20(220) Disclosure information. Iowa finan-
cial institutions, including lenders participating in the
title guaranty program, shall advise prospective borrow-
ers of the availability of the title guaranty program and
shall also provide prospective borrowers with informa-
tion about the title guaranty program as provided to the
financial institution by the title guaranty board. Thetitle
guaranty board shall make available to Iowa Jending
institutions a brochure that explains the title guaranty
program and the coverages offered. Each financial insti-
tntion shall, on the taking of a loan application, advise the
prospectlive barrowers of the availability of the Litle guar-
anty program and provide the prospective borrower with
a copy of said brochure. Each financial institution shall
cause horrowers to execute a form captioned “Acknowl-
edgement of Title Guaranty Information” as provided to
the financial institution by the board. The form shall
become a permanent part of the financial institution’s
morigage Tile.

524—9.21(220) Secal. The division shall have a corpo-
rate seal that may be altered from time to time. The secal
shall impress the words “Title Guaranty Division lowa
Finance Authority” and may be used to authenticate acts
and legal instruments of the division. :
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Rules 9.8(220) to 9.21(220) are intended to implement
Towa Code sections 17A.3. 17A.9 and 17A.10 and 1985
lowa Code supplement sections 220.1, 220.2, 220.8,
220.5, 220.40, 220.91, 535.8(10) and 63bA.12.

524—9.22(17A,220) Contested case proceedingspre-
siding officer. In all matters relating to title guarantics,
contested cases shall be presented to the board of the title
guaranty division.

524—9.23(17A,220) Righttocontested case proceed-
ings. In any case in which the legal rights, duties, or
privileges of a party are required by Constitution or stat-
ute to be determined after an opportunity for an eviden:
tiary hearing, any party aggrieved by action of the board
or staff of the division may request review of the action by
the board of the division at its next regularly scheduled
board mecting. An aggrieved party may request either
an informal resolution of the complaint or may request
contested case proceedings. The board or staff of the divi-
sion may also initiate contested case procecdings without
arequest by an aggrieved party. An evidentiary hearing
need not be provided if there are no factual issues. In those
cases, policy issues shall be presented to the board at its
next meeting.

524—9.24(17A,220) Timelimil for request. A reques!
for contested case proceedings must be made by an
aggrieved party within sixty (60) days after official noti-
fication of an action.

524—9.25(17A,220) Notice of contested case. Afler
receiving a timely request for contested case proceedings,
or when contested case proceedings are initiated by the
board or staff without a request, notice complying with
Towa Code section 17A.12, subsection 2, shall be mailed Lo
the parties, certified mail, return receipt requested.
Alternatively, notice may be given in any manner permit-
ted by the Towa Rules of Civil Provedure for the com-
mencement of a civil action or may be given in accordance
with any applicable “long arm statutes.”

524-—9.26(17A,220) Form of request. A request for
contested case proceedings shall be in writing and he
signed by the aggrieved party or. by an atlorney at Jaw
representing the aggricved party.

524—9.27(17A,220) Subpoeena power. The division
shall have all subpoena power conferred on it by statute,
Division subpoenas shall be issued to a party on request,
shall be signed by the divector of the division, and shall be
under the seal of the division.

524—9.28(17A.220) Conduct of contested case. Con-
tested case proceedings shall comply with lowa Code sec-
tions 17A.12 1o 17A.17. The position of the division shall
first be presented, then the position of the aggrieved
party shall be offered. Rebuital by cither side may be
made where appropriate, and the chair or other presiding
officer of the division board may limit or direct the hear-
ing lo avoid repetilive or unnecessary portions of a
presentation.

524—9.20(17A,220) Decisions. Decisions of the board
shall be in writing and shall be mailed to the partics
juvolved in the proceeding.

52f1——9.30(17A,22()) Petition for receipt of additional
evidenece. If, prior to the issuance of the final decision,
any party feels that the submission of additional evidence
is necessary, the party shall request an opportunity to
present additional evidence by mailing a request to the
chair of the division’s board by ordinary mail, ¢/o the
division’s office at 550 Liberly Building, Des Moines,
}owa 50309. The party shall, in addition, notify all oppos-
ing parties by cerlified mail, return receipt requested,
including in such notiee to the opposing parties all infor.
mation submitied to the chair.

The chair shall review the requests and either reject the
request or establish an additional hearing no sooner than
seven (7) calendar days from hisor her deeision. The chair
shall notify the parties of a decision to adopt additional
evidence by certified mail, return receipt requested.
Notice of a decigion to reject additional evidence may be
by ordinary mail.

. Rules 9.22(17A,220) to 9.30(17A.220) are intended to
implement Jowa Code sections 17A.10 lo 17A.18.

ARC 7050

JOB SERVICE,
DIVISION OF(345]
NOTICE OF INTENDED ACTION

Twenty-five inferested persons. s governmental subdivision, an ageacy
a1 an Association of 26 01 more persons muy demand an oral presentation
heraon as provided in lowa Code §17A.4(1) 0"

Notice is alse given to the public that the Administrative Rules Review
Committee may. on ils own motion or on wrillen request by any
individual or group, review this proposed action under §17A.8(6) at

a repular or special meeting where the public or interested persons

May be heard.

Pursnant to the authority of JTowa Code sections 96.11(1)
and 17A .3, the Division of Job Service, Department of
Iimployment Services, hereby gives Notice of Intended
Action to adopt amendments o Chapter 4, “Claims and
Benefits,” and Chapter 6, “Appeals Procedures,” Towa
Administrative Code.

Chapter4 is amended throughoul by striking the words
“claims bureau” and inserting in licu thereof “claims
scetion”. Chapter 6 is amended to comply with the
praposed uniform rules by rescinding 3456—6.5(96) and
345 -6.8(96) and inscrting new language.

The purpose of this notice is to solicit public comment
on an emergeney adopted and implemented filing, ARC
7049, the subjeet matter of which is incorporated by
reference.

Interested persons, governmental agencies, and
associabions may present written comments or state
ments on the proposed amendments nol later than 4:30
p.m., November 12, 1986, to James A. Hunsaker 113,
Department of Bmployment Services, 1000 East Grm)d
Avenue, Des Moines, Iowa 50819. A public hearing will
be held at 9:30 a.m., November 12, 1986, at the above
address. Persons may present their views at this public
hearing orally or in writing. Persons who wish to make
aral presentations at the hearing should contact Mr.
Hunsaker at least one day prior to the date of the public
hearing.

1AB 10/22/86
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1AB 12/31/86
INSURANCE DIVISION{191] (cont’d)

. This rule is identical to that published as Notice of
Intended Action.
This rule will become effective February 4, 1987.

Rule 191--42.3(508) introductory paragraph, is
amended to read as follows:

191—42.3(508) Use of gender-blended mortality
tables. For any policy of insurance on the life of either
amale or female insured delivered or issued for delivery
inthis state before January 451989 and after theoperative
date of Iowa Code section 508.37, an insurer may:

[Filed 12/8/86, effective 2/4/87)
[Published 12/31/86]

EpITor's NOTE: For replacement pages for 1AC, see IAC
Supplement, 12/31/86.

.  ARC 7258
INSURANCE DIVISION[191)

Pursuant to the authority of Iowa Code sections 505.8
and 508.37, the Commissioner of Insurance adopts new
Chapter 44, “Smoker/Nonsmoker Mortality Tables,” Jowa
Administrative Code.

Notice of Intended Action was published in the Towa
Administrative Bulletin on November 5. 1986, as ARC
70717.

Changes from the Notice are as follows:

Rule 44.1(508)—“premium rates” changed to “risk
classifications” and rule 44.4(508)—the reference to lowa
Code changed from section 508.36(3)"a”(7)“I” to seclion
508.36(3)“a”(1). ) .

These rules are intended to implement lowa Code
section 508.837(6)“h"(6). :

These rules will become effective on February. 4, 1987,

EDITOR'S NOTE: Pursuant to recommendation of the
Administrative Rules Review Committee published in
the lowa Administrative Bulletin, September 10, 1986,
page 485, the text of these rules (chapter 44) is being
omitted. These rules are identical to those published
under Notice as ARC 7077, lowa Administrative Bul-
letin, 11/5/86, with the exception of rule 44.1(508), the
words “premium rates” were changed to “risk classifica-
tions” and rule 44.4(508), the reference to Towa Code in
paragraph 2 was changed from scetion 508.36(3) a"(7)“f"
to section 508.36(3)“a”(1).

[Filed 12/10/86, effective 2/4/87]
[Published 12/31/86)

[For replacement pages for 1AC, see IAC Supplement,
12/31/86)

ARC 7273
TOWA FINANCE AUTHORITY[524]

Pursvant to the authority of 1985 lowa Code supple-
ment, section 220.91, subscction 9, the lowa Finance
Authority hereby amends Chapter 9, “Title Guaranty
Division,” Iowa Administrative Code.

The Iowa IFinance Authority adopts general rules that
will specify the basic rule making and contlested case
procedures to be employed by the new Division
established by 1985 lowa Acts, chapter 252. The rules

FILED 1175

also address the Division’s implementation of the new
titlc guaranty program.

Notice of Intended Action was published in the lowa
Administrative Bulletin as ARC 7069 on October 22,
1986. A public hearing was held in Des Moines on
November 12, 1986. A number of absiracters and
attorneys commented on the need for attorneys doing
abstracting to maintain and use a forty (40)-year title
plant. Rule 9.14(220) has been changed to conform to the
present practice of attorneys preparing abstracts by pro-
viding that participating attorneys, or persons under
their supervision or control providing abstracting serv-
ices on or before November 12, 1986, be exempted from
the forty (40)-year title plant requirement.

These rules are intended to implement Towa Code sec-
Lions17A.3.17A.9, and 17A.10 o 17A.18. and 1985 Towa
Code supplement sections 220.1(84), 220.1(35), 220.2(1),
220.3(14), 220.5(15), 220.40, 220.91, 535.8(10) and 535A.12
and will become effective February 4, 1987.

EDITOR'S NOTE: Pursuant to recommendation of the
Administrative Rules Review Committee published in
the Towa Administrative Bulletin, October 22, 1986, page
785, the text of these rules (amendment to ch-9) is being
omitled. These rules are identical to those published
under Notice as ARC 7069 except a sentence was added
10 9.14(220) to conform o the present practices.

[Filed 12/12/86, effective 2/4/87)
[Published 12/31/86)

{Ior replacement pages for 1IAC, see TAC Supplement,
12/31/86

ARC 7246
JOB SERVICE,
DIVISION OF[345]

Pursuant to the authority of lowa Code section 17A.3,
the Director of the Department of Employment Services
kerchy adopts amendments to Chapter 4, “Claims and
Bencfits,” and Chapter 6, “Appeals Procedure,” Iowa
Administrative Code.

Notice of Intended Action was published in the lowa
Administrative Bulletin, October 22,1986, as ARC 7050.

These rules are identical to those published in lowa
Administrative Bulletin dated October 22, 1986, as ARC
7049 with theexeeption that rule 6.5(96) has been slightly
modified so that it conforms with the standard wording
for the declaratory ruling language used in lowa
Administrative Code.

Chapter 4 isamended throughout by striking the words
“claims bureau” and inserting in lien thereof “claims
seetion”. Chapter 6 is amended to comply with the
proposed uniform rules by rescinding rules 345—6.5(96)
and 315—6.8(96) and inserting new language.

The rules were adopted by the Department of
Employment Services Direclor on December 8, 1986, and
will become effective February 4, 1987. Emergency filed
rulesg‘ARC7049‘) will be rescinded effective February
4, 1987,

These rules are intended to implement 1986 Towa Acts,
cnapter 1245, seetions 901 through 942.

"The following rules are adopted:
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53.19(2) There shall be written and implemented

interdis. . :
s @007, policies and procedures governing the delivery of

lementeq 2 ‘bereavement services. ) ‘

mselir;lt;d ‘ This rule is intended to implement Towa Code section

135.95(6)-

481—53.20(136) Records. In accordance with aceepted

principles of medical record practice, each hospice shall

maintain a centralized complete record on every

individual receiving services. This record shall be

: <.prcserved for at least three years following Lermination

. of services.

53.20(1) DBach entry shall be dated and signed,

. including the name and title of the person who makes

> the entry.

. 53.20(2) The record shall include documentation of

= all services provided, whether furnished by the hospice

" *or by contractual agreement. Bach record shall include,

. but not be limited to:

- a. Patient identification and demographic data;

b. Initial and subsequent assessments;

¢. 'The plan of care;

d. Medical history;

¢. Documentation of all services provided;

{. Consent and authorization forms;

g. Physicians’ orders;

h. Medication records;

+ 1. Discharge summary; and

3. Discharge and transfer records.

" 53.20(8) The hospice shall have writlen and imple-
mented policies to safeguard destruction or unauthorized

"+ use of patient records. Written procedures shall govern

use and removal of records, conditions for release of

:information and identification by title of the person who

le seetion |
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ogram. These rules are intended to implement lowa Code
bsolve the ” sections 135.90 to 135.95.

n of that 4

[Filed 4/12/90, effective 6/6/90]
[Published 6/2/90]

EpiTor's NoTE: For replacement pages for TAC, see TAC
*Supplement, 5/2/90.
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ARC 864A

IOWA FINANCE AUTHORITY[524]
Adoptled and Filed

Pursuant to the authority of Iowa Code scctions 220.5
Fand 220.91, the Jowa Finance Authority hereby adopts
mendments to Chapter 9, “Fitle Guaranly Division,”
wa Administrative Code.

The Iowa Finance Authority’s adoption reflects
‘Changes in the law on Title Guaranty and changes in
; jlhe Title Guaranty program implemented by the Title
2h:Guaranty Division.

Notice of Intended Action was published in the Iowa
dministrative Bulletin on December 13, 1989, as ARC
11A. A public hearing was held January 2, 1950, in
¢Jes Moines to solicit comments on the proposed

e section

; :Amendment. No comments were received.
pired . . f .
frg-egnd i These rules are identieal to the Notice.
2d hospice :, These amended rules were adopted April 13, 1990, and

ill become effective on June 6, 1990.
hese rules are intended to implement lowa Code
tion 220.91.

FILED

'.INSPECTI()NS AND APPEALS DEPARTMENT{481] (cont'd)

1989

Amend 524—Chapter 9 as follows:

524—9.1(220) T.ocation. The title puaranty division
(“division”) of the lowa finance authority (“authority”)
is located at the offices of the lowa Finance Authorily,
Suite 660; Liberty Building; 6th and Grand Avenue; 200
I Grand Avenue, Suite 222, Des Moines, Iowa 50309,
telephone 615/281-4068; 515/242-5128.

524—9.12(220) General. The title guaranty division of
the lowa finance authority has established a program
for offering mortgage lenders and the general public
low cost protection against loss or damage caused by
defective titles to Iowa real property. The title guarantees
offered by the division will facilitale mortgage lender
participation in the secondary market and add to the
integrity of the land-title transfer system in the state.
Title guaranty owners and lenders certificates will be
available through participating attorneys throughout the
state who shall act as limited agents for the division for
the sole purpose of issuing title guaranty certificates
subjeet to Lhe rules of the division and applicable law.
Any participating attorney rendering a title opinion shall
be authorized to issue a title guaranty certificate subject
to the rules of the division. The division shall require
participating abstracters to update the abstract to any
rea) property for which a guaranty is desired, in accord
with division standards. Upon request by a mortgagor
or participating lender, the participating attorney will
issue a title guaranty commitment and the final guaranty
certificate after reviewing an abstract prepared by a
participaling abstracter. Pariieipating mortgage
lenders shall inform borrowers of the availability of the
title guaranty and the eost asseciated with the purchase
of a title gruaranty:

£24—9.13(220) Participation requirements for
altorneys. Any attorney licensed to practice law-in the
state of Jowa shall be eligible to participate in the title
guaranty program upon cxecution and acceptance by the
division of a participation agreement in the form
prescribed by the division. The participation agreement
will require that the participating attorney:

1. Maintain attorney’s liability insurance with limits
of not less than one hundred thousand dollars ($100,000)
per claim and not less than three hundred thousand
dollars ($300,000) total annual limit, and disclose to the
division the name, address, and phone number of the
liability carrier and the amount of the insurance
maintained.

2. Examine real estate titles for the purpose of
aceurately reporting the state of the title involved in
accordance with the lowa Land Title Examination
Standards of the Iowa State Bar Association, where
applicable, or other applicable law.

8. Pay an initial participation fee of twenty-five dollars
(825). for the year beginning Jamiary 1; 138% and pry
an annual renewsl fee of ten dolars (§10) for each year
thereafter- Participation fees are due no later than
Jenuary 80 of each ealendar year:

4. Abide by the rules of the division and applicable
law.

524—9.14(220) Participation requirements for
abstracters. Any abstracter or abstracting concern shall
be eligible Lo participale in the title guaranty program
upon execution and acceptance of a participation
agreement in a form preseribed by the division. The
participation agreement shall require the participating
abstracter or abstracting concern to:



1990
I0WA FINANCE AUTHORITY[524] (cont'd)

1. Prepare abstracts in uccord with the most current
lowa Land Title Association Uniform Abstracting
Standards, where applicable.

2. Own or lease, and maintain and use in the
preparation of abstracts as up-to-date abstract title plant
including tract indices for real estate for each county
in which abstracts are prepared for titles to real property
guaranteed by the division. Each of the tract indicesshall
be designated to encompuss a geographical area of not
more than one (1) hlock in the case of platted real estate,
nor more than one (1) section in the case of unplatted
real estate. The tract indiees shall include a reference
to all of the instruments affecting real estate recorded
in the office of the county recorder; and the (ract indices
shall commence not less than forty (40) years prior to
the effective date of the abstracter’s participation in the
title guaranty program. Provided however, participating
attorneys or persons under their supervision or contre}
providing abstract services on er before continuously
from November 12, 1986, to the date of application either
personally or through persons under their supervision and
control shall be exempt from the requirements of this
paragraph.

3. Maijntain abstracter's labilily insurance in an
amount not less than fifty thousand dollars ($50,000) total
annual limit, and disclose to the division the name of
the liability carrier and the amount of insurance
maintained.

4, Pay an initial participation fec of twenty-five dollars
($25). for the year beginning January I 198% and pay
an annual renewal fee of ten dolars ($16) for each year
thereafter: Participation fees are due no later than
Janunry 30 of each calendar year:

5. Retain either a carbon copy or a mechanical
reproduction of cach certificate continuation and new
abstract of title prepared after December 31, 1986, for
which a title guaranty is issued.

6. Abide by the rules of the division and applicable
law.

£524—9.15(220) Participation requirements for
lenders. Any mortgage lender as defined in Iowa Code
section 220.1(14) that is authorized to make mortgage
loans on Iowa real estate shall be eligible to participate
in the title guaranty program. upen exeeation sand
aceeptanee by the division of & participation agreement
in the form preseribed by the division: The partietpation
apreement shall require the participating lender to:

1: Pay an initin} partieipation fee of $25:

2. Abide by the rules of the division and epplicable
laws:

This rule i3 intended o implement Jows Gode seetion
524—9.17(220) Application for waiver ol parlicipa-
tion requirements. It is the intention of the division lo
make title gnaranties available statewide. Therefore, in
order 10 achieve the widest possible geographic coverage,
the division will allow any absiracter or attorncy er
lender the opportunily to apply for a waiver of the
participation requirements set out in rules 9.13(220) and
9.14(220); and 9:456(220). Any application for waiver of
participating requirements should be dirceted to the
hoard of the division and should succinetly state which
participation requirements are requested to be waived.
The request should contain adequate supporting
imformation and argument so that the board may make
an informed decision on the request. It is the intention

FILED
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of the board to waive participation requirements only
when it is determined that they result in a hardship to
the requesting abstracter or atlorney; er lender; and the
waiver clearly is in the public interest or is absolutely
necessary to ensure availability of tille guarantieg - 1
thronghout the state. "y

524—9.18(220) Rates. The division shall fix the rate
for the owner’s guaranty, the lender’s guaranty, and the $:
various endorsements that will be offered by the division. '
The division shall make a published rate schedule®: f
available to mortgage lenders. If an owner guaranty is © &
purchased: the mortgagee may purchase a lender ~ §
gaaranty for a fat fee of fifteen dollars ($35): i

1H24—9.20(220) Disclosure information. Rescinded, T
cffective 6/6/90. L
|

524—9.30(17A,220) Petition for receipt of additional
evidence. If, prior to the issuance of the final decision, . §'
any party feels that the submission of additional evidence ;  $}

is necessary, the party shall request an opportunity to = J
present additional evidence by mailing a request to the *

chair of the division's board by ovdinary mail, ¢fo the ™ °
Division’s Office at 50 Liberty Building Suite 222, 200

Is. Grand Avenue, Des Moines, lowa 50309. The party
shall, in addition, notify all opposing parties by certified
mail, return receipt requested, including in such notice

u'n the opposing parties all information submitted to the
chair,

The chair shall review the requests and either reject
the request or establish an additional hearing no sooner
than seven (7) calendar days from the chair's decision. ;
The chair shall nolify the parties of a decigsion to adopt
additional evidence by cerlified mail, return receipt  §
requested. Notice of a decision (o reject additional ;
cvidence may be by ordinary mail. }

Rules 9.22(17A,220) to 9.30(17A,220) are intended to !
implement lowa Code sections 17A.10 to 17A.18. | i

| Filed 4/13/90, effective 6/6/90)

[Published 5/2/90)

EDITOR'S NOTE: I'or replacement pages for 1AC, see JAC i
Supplement, 5/2/90. g

T ——

ARC 838A

LAW ENFORCEMENT
ACADEMY[501]
Adopted and Filed

Pursuant to the authority of Towa Code section 80B.11,
the lowa law Fnforcement Academy hereby amends
Chapter 1, “Organization and Administration,” and,
adopis a new Chapier 10, “Reserve Officer Weapons:;.
Certification,” lowa Administrative Code.

These changes establish weapons training require:
mentis for reserve peace officers in the state of Jowa.

Notice of Intended Action was published as ARC 6694
in the Towa Administrative Bulletin on February 2L
1990. Public comments were solicited and a publi
hearing was scheduled for March 138, 1990, but X
comments or suggestions were received by the Academy:
concerning the proposed rules. However, subrule 10.1(2
was rewritten for clarification, and subrule 10.2(3) w88
renumbered as a2 new rule 501-—10.3(80D).
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103 LAWS OF THE SEVENTY-FOURTH G.A., 1992 SESSION CH. 1030

Sec. 2. Section 15.308, subsection 2, Code Supplement 1991, is amended by adding the fol-
lowing new paragrapl:

NEW PARAGRAPH. h. The federal home investment partnerships program of the
Cranston-Gonzalez National Affordable Housing Act of 1980, Pub. L. No. 101-625.

Approved April 15, 1992

CHAPTER 1090

TITLE GUARANTY PROGRAM
S.F. 2235

AN ACT relating Lo the requirements of an abstractor participating in the title guaranty
prograrn.

Be It I'nacted by the General Assembly of the State of Iowa:

Section 1. Section 220.91, subsection 5, Code 1991, is amended to read as follows:

5. The participation of absiractors and attorneys shall be in accordance with rules estab-
lished by the division and adopted by the authority pursuant to chapter 17A. Each participant
shall at all times maintain hability coverage in amounts approved by the division. Upon pay-
ment of a claim by the division, the division shall be subrogated to the rights of the claimant
against all persons relating to ithe <laim.

Additionally, each participaling abstractor is required to own or lease, and maintain and
use in the preparation of abstracts, ar an up-to- -date abstract title plant mcludmg tract indices
for for real cstale for e_ughco_ugiv in which abstracts are pr(‘pared [or real property titles guaran-
teed by the division. The tracl indices shall contain a reference to all instruments a[foct‘mg
the real ‘estate which are recorded in the office of tho county recorder, and shall commence
not less than forty years prior Lo the date the abstractor commences participation in the title
wanty program. llowever, a [)dl‘thlpﬂtln g attorney pro oviding abstract services continuously
from November 12, 1986, to tho date of application, either personally or through persons under
the altorney's _p_pcrvxs]on _a_r_yﬂ “control is exempt from the requirements of this paragraph.

The division may waive the requirements of this subsection pursuant to an application of
an atic torney or abslractor which shows that lho requnrement<; impose a hardslll_ » to the attor-
ney or abshactm and that the waiver clcarly is in the public interest or is aheo]utely neces-

sary t_o ensure availability of Litle guaranties throughout the stale.

Approved April 15, 1992

1
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HUMAN SERVICES DEPARTMENT{[441](cont’d)

the home. Current rules require both providers to meet Cate-
gory C qualifications. This amendment allows the second
provider in a Category C home 1o meet Category B qualifica-
tions.

Category C providers must be older (at lcast 21 years of

age instead of 20) and have three more years of child care ex-
perience than Category B providers (four years, or five years
if the provider does not have relevant postsccondary educa-
tion). Some providers have reported that it is difficult to find
a second provider who meets these more stringent qualifica-
tions. The Department believes that allowing this flexibility
is a reasonable accommodation and will still provide for ef-
fective leadership in a Category C home.

This amendment does not provide for waivers in specifiad
situations because this change is a bencfit to providers.

Any interested person may make writien comments on e
proposed amendment on or before May 19, 2004. Comments
should be dirceted 1o the Office of Policy Analysis, Depart-
ment of Human Scrvices, Hoover State Office Building,
1305 East Walnut Strect, Des Moines, lowa 50319-0114,
Comments may be sent by fax to (515)281-4980 or by E-mail
10 policyanalysis@dhs.state.ia.us.

"This amendment is intended to implement lowa Code sec-
tion 237A 3A.

The following amendment is proposed.

Amend subrule 110.10(2) as follows:

110.10(2) Provider qualifications.

a. One provider who meels the following qudlifications
must ahways be present:

(1) The provider shall be at least 21 years old.

b: (2) The provider shall have a high school diploma ar
GED.

e (3) The provider shall cither:

) 1. Have five years of experience as a registered or
nonregistered child care provider, or

{2) 2. Have a child development associate credential or
any two-year or four-year degree in a child care-refalcd field
and four years of experience as a registered or nonregistered
child care home provider.

b.  The coprovider shall meet the requirements of subrule
110.9(2).

ARC 33228
TIOWA FINANCE AUTHORITY|[265]

Notice of Intended Action

Twenty-five interesied persons, 8 governmental subdivigion, an agency or
association of 25 or more persons say demand an oral preseniation hiercon
as provided in Jowa Code section 17A.4(1)45.”

Notice is also piven to the public that the Administrative Rules Review
Committee may, on ifs own motion or on wrillen request by any fndividual
ar group, review this proposed action under section 17A.8(G) a¢ a regular or
special meeting where the public or interested persons may be heard.

Pursuant 1o the authority ol Towa Code scctions 17A.3(1),
16.5(17), 16.91(5) and 16.91(8), the lown Finance Authority
hereby gives Notice of Intended Action Lo amend Chapter 9,
“Title Guaranty Division,” lowa Administrative Code.

This rule making rescinds rules 265—9.1(16) through
265—9.19(16) and adopts new rules 265—9.1(16) through
265—9.15(16) concerning the Title Guaranty Division. The
new rules detail the mission, organization, program and op-
erations of the Title Guaranty Division of the Jowa Finance
Authority, including the office where and the mcans by
which interested persons may obtain information and make

NOTICES

12

1745

submissions or requests. The existing rule 265—
9.20(78GA ,ch54), concerning the mortgage relcase cerlifi-
cate program, and rule 265—9.21(16), concerning the seal,
are not amended as pant of this rule-making action.

These new rules are proposed in accordance with Lixecu-
tive Order Number 8 issued by the Governor on Septcmber
14, 1999.

Chapter 9 does not provide for waivers except as required
by Iowa Code section 16.91(5). Persons sceking waivers for
other matters must petition the Authority for a waiver in the
manner set forth under 265—Chapter 18.

The Authority will receive written comments on the pro-
posed rules until 5 p.m. on May 18, 2004. Comunents may be
addressed to James Simith, lowa Finance Authority, 100 East
Grand Avenue, Suite 250, Des Moines, Jowa 50309. Com-
ments may also be faxed to James Smith at (515) 242-4957
or may be E-mailed to jamcgmﬂh?i[umm,us. Persons
who wish (o comment orally should contact James Smith at
(515)242-4990.

These rules are intended to implement Jowa Code seclions
17A.3(1), 16.5(17), 16.91(3) and 16.91(8).

The following amendment is proposed.

Rescind rules 265—9.1(16) through 265—9.19(16) and
adopt in Jieu thereof new rules 265—9.1(16) through 265—
9.15(16):

265--9.1(16) Purposec. This chapter describes the mission,
organization, programs and operations of the title guaranty
division (division) of the lowa finance authority (authority),
including the office where and the means by which interested
persons may obtain information and make submissions or re-
quests.

265—9.2(16) Mission. The mission of the division is to op-
erate a program that offers puarantics of real property titles in
order to provide, as an adjunct to the abstract-attorney’s title
opinion system, a low-cost mechanism to facilitatc mortgage
lenders’ participation in the sccondary market and add to the
integrity of the land-title transfer system in the state. Surplus
funds in the title guaranty fund shall be transferred to the au-
thority’s housing program fund afer providing for adequate
reserves and for the operating expenses of the division.

265—9.3(16) Definitions. The following words and phras-
es, when used in this chapter, shall have the meanings sct forth
below unless a meaning is inconsistent with the manifest in-
tent or the context of a particular rule:

“Certificate” means the title guaranty certificate including
any part or schedule and any endorsements.

“Commitment” means the commitment to insure title in-
cluding any purl or schedule and any endorsements.

“Llectronic record,” for the purposes of the title guaranty
program. means a record created, generated, sent, communi-
cated, received, or stored by clectronic means that is in-
scribed on a tangible medium or that is stored in an clectronic
or other medium and is retricvable in perceivable form.

“Parlicipant” means a participating attorney and a partici-
pating abstractor.

“Parlicipating abstractor” means an absfractor who is au-
thorized to participate in the title guaranty program and who
is in full compliance with the abstractor’s participation
agreement, the Code of lowa, these rules, manuals, and
guides and any other written or oral instructions or require-
ments given by the division.

“Parlicipating attorney” means an attorney who is autho-
rized to participate in the title guaranty program and who is in
full complance with the attorney’s parlicipation agreement,
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the Code of Towa, these rules, manuals, and guides and any
other written or oral instructions or requirements given by
the division and who is not subject lo current disciplinary
proceedings by the lowa supreme court.

“Residential property,” for the purposcs of the title guar-
anly program, means residential real estate consisting of
single-family housing or multifamily housing of no more
than six units.

“Supervision and control,” for the purposcs of the title
guaranly program, means that a participant’s shareholders,
partners, associales, secrctaries, paralegals, and other per-
sons under the participant’s supervision or control who trans-
act the business of abstracting, which includes but is not lim-
ited o any manner of title search or revicw, opining on titles
10 real estate, or issuing commitments or certificates at the di-
rection of or in the name of the participant, shall comply with
the requirements of the contracts, forms, manuals, instruc-
tions, and guides and any other written or oral instructions
given by the division. A participant shall be liable to the divi-
sion for loss or damage suffercd by the division resulting
from acls or omissions of the participant’s sharcholders, part-
ners, associates. secretaries. paralegals, and other persons
under the participant’s supervision or control who ransact
the business of abstracting, which includes but is not limited
to any manner of title scarch or revicw, opining on titles to
real cstate, or issuing commitments or certificates at the di-
rection of or in the name of the participant as an agent of the
division as though the act or omission were that of the partici-
pant.

265—9.4(16) Organijzation.

9.4(1) Location. The officc of the division is located at
200 East Grand Avenue, Suite 350, Des Moines, lowa 50309,
Office hours are 8 a.m. to 4:30 p.m. Monday through Vriday,
excluding legal holidays. The division’s Web site address is
3 i ne. g sp, and the division’s tele-
phone and facsimile numbers are as follows: (515)242-4989
(general telephone number); 1-800-843-0201 (toll-fiee tele-
phone number); (515)242-4890 (TTY); and (515)242-4994
{facsimile).

9.4(2) Division board and staff. The powers of the divi-
sion are vested in and exercised by a board of five members,
appointed by the governor and subjecl to confirmation by the
senate. The board membership includes an attorney, an ab-
stractor, a real estate broker, a representative of'a morigage-
lender, and a representative of the housing development in-
dustry. A chair and vice-chair are elected annually by the
members, generally at the first mecting following July 1 of
each year, which is the beginning of the fiscal year. Division
staff consists of a director and additiona! staff as approved by
the executive dircctor of the authority.

9.4(3) Division director. The executive director of the au-
thority appoints the director of the division. The division di-
rector shall be an attomney licensed to practice law in the state
of lowa and in good standing with the Iowa supreme court al
all times while acling as the division director. The appoint-
ment of and compensation for the division director are ex-
empt from the merit system provisions of Towa Code chapler
19A. ‘T'he division director serves as an ex-officio member of
the division board and as secretary to the division board.

9.4(4) Meetings. Meelings of the division board are held
quarterly on the date and time determined by the board.
Meetings of the division board may also be held at the call of
the chair or on writlen request of two members. The division
will give advance public notice of the specific date, time and
place of each division board mecting, and will post the tenta-
tive agenda for cach mecting at least 24 hours beforc com-
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mencement of the mecting at the division office and at the
main office of the authority, as well as on the authority’s Web
site. Meetings may occasionally be conducted by electronic
mcans. Any interested party may attend and observe board
meetings except for any portion of a meeting that may be
closed pursuant to lowa Code section 21.5. The minutes of
the board meetings are available for viewing at the division’s
office or via the authority’s Web site. Three members of the
division board constitutc a quorum. An affirmative vote of a
majority of the appointed members is necessary for any sub-
stantive aclion taken by the division board. The majority
shall not include any board member who has a conflict of in-
terest, and a statement of a conflict of interest shall be conclu-
sive for this purpose.

265—9.5(16) Location where public may obtain informa-
tion, Requests for information, inquirics, submissions, peti-
tions and other requests may be directed to the division at the
address set forth in subrule 9.4(1). Requests may be made
personally, by telephone, mail, I:-mail or any other medium
available.

265-—9.6(16) Title guaranty program.

9.6(1) General. The division operates a program to offer
guaranties of rcal property titles in the state through the is-
suance of title guaranty certificates. Title guaranty cestifi-
cales may be issued by the division or by participating attor-
neys.

9.6(2) Participating attorneys. An altorney licensed to
practice law in the state of lowa may participate in the title
guaranty program upon approval by the division director of
an application to the division and upon cxecution and accep-
tance by the division director of an altorney’s participation
agreement,

u.  Authority of participating attorney. A participating
attorney is authorized 1o act as an agent of the division but
only for the purposes and in the manner set forth in the attor-
ney’s participation agreement, the Code of lowa, these rules,
manuals, requirements and any other written or oral instruc-
tions given by the division and in no other manner whatsoev-
er. ‘The authority of the participating attorney under the pre-
ceding sentence is not exclusive and is subject to the rights of
the authority, of the division and of other participating attor-
neys, agents, or representatives of the division lo transact the
business of opining on titles to real estate or issuing commit-
ments or certificates and is further subject to the right of the
division to appoint other participating altorneys.

b. License. A participating attorney shall be licensed to
practice law in the state of Iowa and shall be in good standing
with the Jowa supreme court at all times while acting as an
agent of the division.

¢. Errors and omissions insurance. A participating attor-
ney shall maintain crrors and omissions insurance at all times
while acting as an agent of the division, with such coverage
and in such amounts as the division board may direct from
time 1o lime by resolution.

‘T'he division will inform the lowa State Bar Association,
the lowa Land Title Association, and any person requesting
such information of any proposed change in the amount of
required crrors and omissions insurance at least 30 days prior
to the date of the meeting at which the matter will be consid-
ered. Interested partics may submit evidence or statements in
support of or in opposition to the proposal in writing or by
personal appearance before the division board.

d. Participation fees. A parlicipating attorney shall pay
participation fces in such amounts and at such times as the
division board may set from time to time by resolution. Par-
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ticipation fees set by the division board are subject fo the ap-
proval of the authority board.

The division will inform the lowa State Bar Association,
the lowa Land Title Association, and any person requesting
such informaticn of any proposed change in the amount of
attorney participation fees at least 30 days prior to the date of
the meeting at which the matter will be considercd. Inter-
csted parties may submit evidence or statements in support of
or in opposition to the proposal in writing or by personal ap-
pearance before the division board.

¢. Training. A participating attorney shall complete di-
vision forms and procedures training prior to issuing tifle
guaranty certificates as an agent of the division.

f.  Underwriting determinations. A participating atior-
ney shall make all underwriting determinations prior to or at
the closing. I the participating attorney does not attend the
closing and is not available by telephone during the closing,
all underwriting determinations must have been imade by the
participating attorney issuing the opinion, commitment or
certificate prior to closing. For purposes of this mile, the term
“underwriting detenminations” includes, but is not limited to,
insuring access, reviewing gap scarches, possible judgments,
survey matters (including encroachments). unreleased morl-
gages or other licns, and any other matters disclosed by the
opinion, commitment or other sources of title information. A
participating atlorney who causes or allows an erroneous un-
derwriting determination to be made by someone other than o
member of the division’s legal stafl or the participating allor-
ney who issued the opinion, commitment or certificate shall
be strictly liable to the division for loss or damage the divi-
sion may sufler as a result of the erroneous underwriting de-
termination.

A participating attomney shall make all underwriting deter-
minations arising out of the issuunce of an attorney title opin-
ion or a fitle commitment using both:

1. Generally accepted and prudent title examining meth-
ods; and

2. Procedures implemented by the division and outlined
in these rules, manuals, and goides and any other written or
oral instructions or requirements given by the division.

Any underwriting determination about which there may
be a bona fide difference of opinion among local lawyers and
that is not specifically covered by materials provided by the
division shall be approved by division legal staff.

g. Tite files. A participating attorney shall maintain
separate title files or maintain client files in such a manner
that information pertaining to activities of the parlicipating
attomey as an agent and underwriter for the division arc
readily available 1o the division. A parlicipaling attorney
shall maintain title files and the title portion of client files for
a period of ten years after the effective date of the certificate
or certificates.

h. TForms. The division will provide forms to a partici-
pating attorney for use in acting s an ageni of the division, A
participating attorncy may not alier any form supplied by the
division, or use a form supplied by another person or entity to
bind the division, or olherwise bind the division (o liability
with a form, other writing or representation not supplied or
authorized by the division,

A parlicipating attorney who obtains serialized forms
from the division must maintain a forms register, in a format
approved or supplied by the division, in which the participat-
ing attorney shall enter a record of and show the disposition
of all serialized forms. In addition, the participating attorncy
shall:
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1. Return the original of any damaged, spoiled, or other-
wisc unusable serialized form to the division;

2. Return the original of any unused serialized form to
the division at the request of the division; and

3. Nottransfer or attempt to transfer unissued serialized
forms to another participating attomncy or other person or en-
tity unless authorized in writing by the division.

If & participating altorney fails to comply with the require-
ments of this rule, in addition to the division’s other rights
and remedies, the division may refuse to supply any forms to
the participating attorney until the participating attorney
complies with the requirements of this rule to the satisfaction
of the diviston.

The participating attorney shall be liable 10 the division for
loss or damage sustained by the division by reason of the loss
of, misuse of, or inability of the participaling attorney 1o ac-
count for any form supplied by the division, or the failure of
the participating attorney to comply with the requirements of
this rule.

i, Cerlificate amount limilations. A participating attor-
ney shall obtain the written authorization of the division’s le-
gal staff prior to issuing a commitment or certificate which
exceeds such amounts as the division board may set from
time to time by resolution. If any authorization required un-
der this rule is not obtained through the act or omission of the
parlicipating attorney, the participating attorncy shall be
strictly hiable to the division for any loss or damage resulting
from issuance of the commitment or cerlificate.

9.6(3) Participating abstractors. An abstractor or ab-
stracting concern may participate in the title guaranty pro-
gram upon approval by the division director of an application
to the division and upon execution and acceptance by the di-
vision director of an abstractor’s participation agreement.

i Authority of participating abstractor. A participating .
abstractor is authorized to act as an agent of the division but
only for the purposes and in the manner set forth in the ab-
stractor’s participation agreement, the Code of lowa, these
rules, manuals, requirements and any other written or oral in-
structions given by the division and in no other manner what-
sacver. The authority of the participating abstractor under
the preceding sentence is not exclusive and is subject to the
rights of the authority, of the division and of other participat-
ing abstractors, agents, or representatives of the division to
transact the business of abstracting, which includes but is not
limited to any manner of title scarch or review of titles to real
estate, and is [urther subject 1o the right of the division to ap-
point other participating abstractors.

b. Titlc plant. Participating abstractors shall own or
lease, and maintain and use in the preparation of abstracts, an
up-to-date abstract title plant including tract indices for real
estate for cach county in which abstracts are prepared for
titles to real property guaranteed by the division. 1iach of the
{ract indices shall be designated to encompass a geographical
arca af not more than one block in the case of platted real es-
tate, nor more than one section in the case of unplatted real
estate. The tract indices shall include a reference to all of the
instruments affecting real estate recorded in the office of the
county recorder, and the tract indices shall commence not
less than 40 years prior to the effective date of the abstrac-
for’s participation in the title guaranty program.

¢. Exempt attorneys. Participating attorneys who have
been providing abstract services continuously from Novem-
ber 12, 1986, to the date of application to be a participating
abstractor, cither personally or through persons under their
supervision and control, shall be exempt from the require-
ment to own or lease a title plant. This cxemption is a person-
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al exemption of the individual participating attorney, is not
transferable, and terminates at such time as the individual
ceases providing abstracting services or upon the death oy in-
capacily of the individual.

d. Emors and omissions insurance. A participating ab-
stractor shall maintain errors and omissions insurance at all
times while acting as an agent of the division, with such cov-
erage and in such amounts as the division board may direct
from time to time by resolution.

The division will inform the Jowa Land Title Association,
the Jowa Statc Bar Association, and any person requesting
such information of any proposed change in the amount of’
required errors and omissions insurance at least 30 days prior
to the datce of the meeting at which the matter will be consid-
cred. Interested patties may submit evidence or statcments in
support of or in opposition to the proposal in writing or by
personal appearance before the division board.

e. Participation fees. A participating abstractor shall pay
participation fees in such amounts and at such times as the
division board may set from time to time by resolution. Par-
ticipation fees set by the division board are subject to the ap-
proval of the authority board.

The division will inform the lowa Land Title Association,
the Towa State Bar Association, and any person requesting
such information of any proposcd change in the amount of
abstractor participation fees at lcast 30 days prior to the date
of the mecting at which the matter will be considered. Inter-
ested parties may submit evidence or statements in support of
or in opposition to the proposal in writing or by personal ap-
pearance before the division board.

9.6(4) Abstract of title. For the purposes of the title guar-
anty program, an abstract of title shall be a written or elec-
tronic summary of all matters of record including, but not
limited to, grants, conveyances, casements, cncumbrances,
wills, and judicial proceedings affecting title to a specific
parcel of real estate, together with a stalement including, but
not limited to, all liens, judgments, taxes or special assess-
ments affecting the property and a certification by a partici-
pating abstractor that the summary is complete and accurale.

An abstract of title shall be brought up to date and certified
by a participating abstractor prior to the issuance of a title
guaranty certificate; provided that, in the event a titicholder
undertakes to refinance a mortgage or grant a junior mort-
gage on residential property; and a title guaranty certificate
was issued for a transaction while said titleholder owned the
properly; and no changes in the ownership or in the legal de-
scription of the property have occurred since the above de-
seribed title guaranty certificate effective date, for the pur-
poses of the title guaranty program, a title guaranty certifi-
cate may be issucd for the refinanced or junior mortgage
based on the coverage and exceptions from the above de-
scribed prior title guaranty centificate and a search of the pub-
lic records from the clfective date of the above deseribed

rior title guaranty certificatc including a ten-year judgment
ien scarch against the titicholder. Tor the purposes of the
title guaranty program, the scarch and title guaranty certifi-
cate issued for refinanced and junior mortgages pursuani 1o
this rule shall be deemed to relate back to the abstract of title
and title guaranty certificate issued for the transaction while
the said titleholder ownced the property.

All abstracts of title and searches shall be prepared and
condueted in compliance with division procedures in effect
at the time of the updating of the abstract or search. A partici-
pating abstractor shall retain a written or electronic copy off
cach abstract of title or search prepared for a title guaranty
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certificate and shall provide such copy to the division upon
request.

9.6(5) Aftorney title opinion. All attorney (itle opinions
shall be prepared and issued in compliance with division pro-
cedures in effect at the time of issuc. A participating attorney
shall retain a written or electronic copy of each attorney title
opinion and shall provide such copy to the division upon re-
quest. Participating atlorneys who are issuing agents for the
division may issue a commitment as the preliminary attorney
title opinion and the title guaranty certificate as the final at-
torney title opinion in compliance with division procedures
in effect at the time of issue.

9.6(6) Participant’s interest in property. No participant
shall prepare an abstract of title or issue attorney title opin-
ions, commitments, or certificates upon property in which
the participant has an interest without prior authorization of
the division. .

265--9.7(16) Application for waiver of participation re-
quirements, ‘The division board shall consider applications
for waiver of the requirements of lowa Code section 16.91(5).

9.7(1) Applications for waiver of participation require-
ments shall be in writing and dirccted to the division board.
‘The application shall:

a.  State which participation requirements are requested
to be waived; and

b. Include adequate supporting information and argu-
ment so that the division board may make an informed deci-
sion on the request.

9.7(2) The applicant may request to appear before the di-
vision board but shall not be required to make a personal ap-
pearance.

a. I the applicanl appears before the division board re-
garding the application, the applicant may present additional
evidence, including the testimony of witnesses in support of
the application {or waiver.

b, 1f the applicant does not make a personal appearance
pefore the division board regarding the application, the board
may proceed 10 make a decision based on the application and
the supporting information submitted with the application
‘or waiver.

9.7(3) The division will inform parlicipating abstractors
and participating attorneys in the county for which the waiver
is requested, the Towa State Bar Association, the lowa Land
Title Association, and any person requesting such informa-
tion that an application for waiver has been made to the divi-
sion. Interested parties may submit evidence or statements in
support of or in opposition to the application in writing or by
personal appearance before the division board. Notilication
1o interested parties is not a requircment for the division
board to consider the waijver, and failure to inform interested
parties of an application for waiver shall not void or other-
wise nullify any action or decision of the division board.

9.7(4) The division board may grant the waiver if the
board finds:

a.  That the requirements of lowa Code section 16.91(5)
impose a hardship to the attorney or abstractor; and

b. That the waiver is:

(1) Clearly in the public interest; or

(2) Absoluiely nccessary to ensure availability of title
guarantics throughout the state.

9.7(5) The decision of the division board shall be final
agency action.

265—9.8(16) Application for title guaranty certificates.
‘The division may authorize entities engaged in the real estate
industry to apply dircctly to the division for a title guaranty
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commitment or certificate to be issued by the division. The
applicant shall complete and submit such forms and other in-
formation as the division may require and pay the appropriate
fee. Entitics engaged in the real estate industry which the di-
vision may authorize include, but are not limited to, mortgage
lenders as defined in Iowa Code section 16.1(27), and closing
and escrow companics.

265—9.9(16) Contracts, forms, manuals, instructions,
and guides. The division shall adopt and issuc such con-
tracts, forms, manuals, instructions, and guides as the division
deems neccssary to sct out participation standards and re-
quirements, and such other matters that the division deems
necessary for implementation and effective administration of
the title guaranty program. The provisions of the manuals, in-
structions, and guides shall be applicable to participants in the
title guaranty program.

9.9(1) Adoption. The contracts, forms, manuals, instruc-
tions, and guides will be adopted or revised or amended on
approval of a majority votc of the division board, without
publication of notice and without providing an opportunity
for public comment. In accordance with fowa Code sccticn
17A.4(2), the contracts, forms, manuals, instructions, and
puides are a classification of rulc making for which notice
and public participation are impracticable and unnecessary
because:

a. lowa Code section 16.2 vests the powers of the divi-
sion relating to the issuance of title guaranties in the division
board, and Towa Code section 16.91 authorizes the division
board to operate the title guaranty program and adopt con-
tracts, forms, and set fees;

b. Such contracts, forms, manuals, instructions, and
guides may need to be amended quickly to address title un-
derwriting standards and procedures, 1o protect the division
and its programs, and to ensure the cflicient operation of the
division; and

c. Participants are agents or quasi agents of the division
and the contracls, forms, manuals, instructions, and guides
arc intra-agency directives.

The division will inform the lowa State Bar Association,
the Jowa Land Title Association, and any person requesting
such information of any proposed change in the contracts,
forms, munuals, instructions, and guides at least 30 days
prior to the date of the division board meeting at which the
matter will be considered. Interested parties may submit evi-
dence or statements in support of or in opposition to the pro-
posal in writing or by personal appearance before the divi-
sion board.

9.9(2) Availability. The contracts, forms, manuals, in-
structions, and guides are furnished to participants in the title
guaranty program at no charge. 'They may be reviewed anc
copied in their entirety from the division’s Web site. Copies
shall be deposited with the administrative rules coordinator
and at the statc law libracy. Copies of paper editions for non-
participants are available from the division upon request for a.
fee. The division will charge a fee 1o recover the costs of the
binder, contents, and mailing for the paper editions. Current
price information is available upon request rom the division.

265—9.10(16) Rates. The division board shall fix the rate or
fee, if any, for the owner’s guaranty, the lender’s guaranty, the
various endorsements, the closing protection lelter and any
other product or service that will be offered by the division.
‘T'he division shall set the rates by resolution and may change
the rates from time to time in the same manncer.

265—9.11(16) Fees and preminms. No participant in the
title guaranty program shail charge or receive any portion of
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the fee for the guaranty or the fee for any other product or ser-
vice that is paid to the division.

9.11(1) A participant shall calculate the title certificate
fees according to the applicable rate schedule in effect on the
effective date of the commitment or of the certificate, which-
ever is carlier. A participant shall colleet the fee in effect for
any other product or service offered by the division at the
ume the product or service is sold,

9.11(2) A participant may charge and collect fees that are
customarily charged for services or other products provided
as part of a real property transaction.

9.11(3) All fecs collected by a parlicipant payable to the
division shall be held for the use and benefit of the division
until paid to the division. The participant shall remit the fees
payable 1o the division at the time and in the manner directed
by the division from time to time, but in no cvent later than
the date of the issuance of the guaranty.

265--9.12(16) Audit procedures.

9.12(1) Serialized forms audit. The division will periodi-
cally supply to a participaling attorney who issues title guar-
anty cerlificates a list of all serialized forms that, according to
the division’s records, are in the custody and control of the
participating attorney. The participating attorney shall, with-
in 15 days of receipt of the list of serialized forms, return the
list to the division cither with a certification that it is correct,
or with an explanation of any discrepancies between the re-
cords of the division and the participating attorney.

9.12(2) Office audits. The division may, with or without
notice 10 a participating abstraclor or participating attorney,
audit the participant at the participant’s office. This audit
may include, but need not be limited to, a review of the par-
ticipant’s commitment und policy issuance procedurcs, an
audit of serialized forms, an audit and test of title plants and
tract indices, and verification of the participant’s compliance
with participation agreements, the Code of lowa, these rules,
manuals, and guides and any other written or oral instruc-
tions or requirements of the division.

265—9.13(16) Claims.

9.13(1) Claim procedurcs. In the event of loss or damage
or potential Joss or damage arising by reason of a matter actu-
ally, possibly, or allegedly within the coverage of a commit-
ment or certificate or by reason of any other matter for which
the division is actually, possibly, or allegedly liable (referred
to herein as a “claim”), the rights and responsibilities of the
division and the participating abstractor and participating at-
torney are as follows:

a. Upon receipt of notice by a participant of a claim, the
participant must notify the division in writing, setting forth
and including at a minimum:

(1) The name, address, and telephone number of the
claimant and the claimant’s attorney, if any,

(2) The number assigned 10 the commitment and certifi-
cate and a copy of the commitment and certificate if not pre-
viously forwarded to the division; and

(3) A description of the claim and copies of any docu-
ments, correspondence, surveys, title scarches, or other writ-
ings, and other information supplied to or available to the
participant relevant to the claim.

Under this rule, the participant shall notify the division
within three business days of receipt of information about a
claim and shall mail notification to the division by first-class
mail at the division’s address in subrule 9.4(1). In addition to
the notice required by the preceding sentence, if the nature of
the claim is such that the insurcd claimant or the division, or
both, may suffer loss or damage that might be reduced or

16



1750 NOTICES

IOWA FINANCE AUTHORITY[265](cont’d)

avoided by notice given more promptly than required by the
preceding sentence, the participant shall notify the division
by telephone, facsimile transmission, overnight mail or other
overnight delivery service, or any combination of these
methods.

b. When a participant receives a request from the divi-
sion for information with respect to a claim, the participant
shall supply to the division any documents, correspondence,
surveys, abstracts of tille, title searches, other writings, or
other information known by or available o the pasticipant
and relevant to the claim, even if not specifically requested
by the division. The participant’s response to the division un-
der this paragraph must be made within three days of the par-
ticipant’s receipt of the request and must be sent by first-class
mail fo the division employee, agent, or other authorized per-
son who requested the information. In addition to the partici-
pant’s response as required by the preceding sentence, if the
nature of the claim is such that the insured claimant or the di-
vision, or both, may suffer loss or damage that might be re-
duced or avoided by a response quicker than that required by
the preceding sentence, or il the division requests a quicker
response, the participant shall respond by telephone, facsim-
ile transmission, overnight mail or other overnight delivery
service, or any combination of these methods, to the division
employee, agent, or other authorized person requesting the
information,

¢. A participant shall cooperate fully in the investigation
and resolution of a claim and shall supply any additional,
new information that may come to the participant’s attention
with such promptaess as the circumstances permit,

d. The division may, with or without prior notice to the
participant or participants involved, investigate and resolve
any claim in any manncr that, in the division’s sole discre-
tion, the division may deem advisable. Investigation and res-
olution may include but are not limited to, determinations of
liability, retention of counse! for the division or for the in-
sured claimant, settiement with the insured claimant or other
party, and recovery of amounts paid.

9.13(2) Claim loss recovery from participants,

a.  Amounts paid by the division in the investigation and
resofution of a claim, hereinafier referred to as a “claim loss,”
including, but not limited to, payments to the insured, pay-
ments to adverse claimants, attorneys’ fees. and all other ex-
penses and costs refated to or arising from the claim in accor-
dance with the provisions of this rule. are recoverable from a
parlicipant by the division.

b. In the absence of knowledge by the participunt about
ihe title defect or other matter causing the claim loss, the divi-
sion shall not seek rccovery from the participant when a
claim loss ariscs from one or more of the following:

(1) Hidden defects, including, but not limited to, forged
deeds and mortgages, false affidavits, and false statements of
marital status;

(2) Errors by public officiats in maintaining and indexing
the public records including, but not limited to, errors by
county assessors, recorders, clerks, and treasurers,

(3) Errors in these rules, the division’s manuals, guides,
procedures, and any other written or oral instructions or re-
quirements given by the division that the participant relies
upon in issuing an abstract of title, opinion, commitment,
certificate, or endorsement;

(4) Errors in surveys provided by registered lowa land
surveyors that the participant relies upon in giving survey
coverage or issuing an endorsement or endorscments; or

1AB 4/28/04

(5) Underwriting determinations or title risks approved
by the division prior to issuance of the abstract of title, opin-
ion, commitment, certificate, or endorsement.

¢. The participant shal! reimburse the division for a
claim loss when the division determines, in accordance with
9.13(2)d,” that the participant is liable and when the ¢laim
loss arises from one or more of the following:

(1) Errors by the participant in the title search and report
of information in the public record;

(2) Reliance by the participant upon sources of title
searches and other title information that had not been ap-
proved by the division at the time of the reliance;

(3) Lirrors made by the participant in examining the title
information provided in an abstract of title, survey, affidavit,
or other source of title information; .

(4) Errors made by the participant in the prepatation or re-
view of an abstract of title, opinion, commitment or certifi-
cale;

(5) Knowing issuance of an abstract of title, opinion,
colmmilmcnl or cerlificate by the participant upon a defective
title; or

(6) Failure of the participant to follow these rules, the di-
vision’s manuals, guides, procedures, or any other written or
oral instructions or requirements given by the division with
respect 1o any other matters not included within 9.13(2)“c.”

d.  Unless another rule, the Code of lowa, a procedure, or
a guideline provides for a different standard of liability or
other rule for determining whether the participant shall be 1i-
able for a claim loss, the division shall apply the following
standards:

(1) In the event that a claim loss occurs for which the
division may seek recovery from the participant under
9.13(2)“c”(1), the division may demand reimbursement
from the parlicipant if the participant was grossly negligent
in conducting the title scarch. Gross negligence includes the
failure to make a search or the use of inadequate search pro-
cedures. Gross negligence under the preceding sentence in-
cludes but is not limited to failure to search certain, indices,
failure fo search all names of parties with an interest in the
real estate, or failure to search in all public offices required
by the division search procedures or procedures used by pru-
dent title searchers if the division has not established specific
search procedures. In making its determination whether to
seek recovery, the division may consider the complexity of
the public rec-ord, the reliance of the participant upon divi-
sion-approved search procedurcs, the training and experi-
ence of the person who made the error, and the existence or
nonexistence of previous search errors by the participant.

(2) In the cvent that a claim loss occurs for which the
division may seek recovery from the participant under
9.13(2)“c’(2), the division may demand reimbursement
from the participant if the participant relied upon sources of
litle searches or other title information that had not been ap-
proved by the division at the time of the rcliance.

(3) In the event that a claim loss occurs for which the
division may seek rccovery from the participant under
9.13(2)c”(3), the division may demand reimbursement
{from the participant if the participant negligently examined
the title information used in making a title determination,
failed to raise an appropriate exception, waived an exception,
aor endorsed a title commitment or certificate. The division
may make full review of local county abstracting standards
and bar title rules as a guide 10 determine whether the partici-
pant has failed to mecet the standard of skill and competence
of an abstractor who prepares an abstract of title or a lawyer
who examines titles in the community where the claim arose.
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IOWA FINANCE AUTHORITY [265](cont’d)

The division may also consider whether the participant (ol
lowed these rules, the division’s manuals, guides, proce-
dures, or any other writtcn or oral instructions or require-
ments given by the division in examining the title, 1n addi-
tion, the division may seek input from other participants in
the community in which the claim arose as to the standard of
care of an abstractor who prepares an abstract of title or of a
lawyer who examines titles in that community.

(4) In the event that a claim loss occurs for which the
division may seck recovery from the participant under
9.13(2)“c”(4), the division may demand rcimbursement
from the participant if the participant negligently prepared
and reviewed an abstract of title, opinion, commitment or
cerlificate.

(5) In the event that a claim loss occurs for which the
division may scck recovery from the participant under
9.13(2)“c"(5), the division may demand reimbursement
from the participant il the issuance of the abstract of title,
opinion, commitment or certificate constituted fraud, con-
cealment or dishonesly, or if the issuance of the abstract of
title, opinion, commitment or certificate was based upon un
underwriting decision on an unusual risk that was made with-
out contacting the division for approval.

Q’)) In the cvent that a claim loss occurs for which the
division may seek recovery from thc participant under
9.13(2)"c*(6), the division may demand reimbursement
from the participant if the participant failed to follow these
rules, the division’s manuals, guides, procedures, or any oth-
er writien or oral instructions or requirements given by the
division with respect to the matter causing the claim loss.

(7) In the event the division seeks reimbursement from a
participant, the division shall state the basis of the reimburse-
ment as indicated in 9.13(2)“c” and 9.13(2)“d”(1) to (6).

¢. The division board may, from time to time by resolu-
tion, establish levels of authority, including dollar amounts,
for the board, the director and division staff for the settlement
of claims madc under the title guaranty certificates.

265—9.14(16) Rules of construction. In the construction of
these rules, the following rules shall be observed, unless ei-
ther the rules of the Towa Code, Chapter 4, Construction of
Statutes, or the following rules are inconsistent with the mani-
fest intent or the context of the rule:

'The word “shall” means mandatory and not permissive
and the word “may” means permissive and not mandatory.

‘The word “closing™ includes. but is not limited to, the re-
cording of a deed executed and delivered in lieu of a mort-
gage foreclosure or pursuant to a mortgage foreclosure pro-
ceeding and also includes the entry inlo a binding agreement
and transfer of possession by a seller to a buyer on a contract
sale of land.

Nothing contained in these rules shall be construed to re-
quire a participating attorney o disclose privileged informa-
tion of a client to the division or to any other party.

Any rule that provides a specific remedy or sanction for
violation of the rulc shall not be construed as limiting the
ability of the division to pursue and enforce other penalties or
sanctions under these rules, or otherwise, against the partici-
pating abstractor, participating attorney or other person re-
sponsible or liable, cither separately, concurrently, cumula-
tively, or in any combination, at the solc discretion of the di-
vision.

‘The failure of the division 1o enforce a right or remedy un-
der these rules, a statute, or the common law shall not be
construed as a waiver of such right or remedy cither in the
specific instance or in any other instance.

NOTICES 1751

265--9.15(16) Implementation. The provisions for ab- -
stracting requirements in the event of refinancing a mortgage
or granting a second mortgage set out in subrule 9.6(4), first
unnwmbered paragraph, shall be implemented upon the is-
suance of a manual, instruction or guide by the division board.

265—9.16 through 9.19 Reserved.

ARC 3321B
PAROLE BOARD{205]

Notice of Intended Action

Twenty-five Interested persons, a governmental subdivision, an agency or
associntion of 25 or more prrsons may demand an oral presentation hereon
as provided in Jowa Code section 17A.4(1)“b"

Notice is also given 10 the public that the Administrative Rules Review
Committee may, on ils own motion or on wrilten vequest by any individual
or group, review thiv proposed action under section 17A.8(6) st » regular or
specinl meeting where the public ov interested persons may be heard.

Pursuant to the authority of Towa Code sections 904A.4(2)
and 900.3, the Board of Parole hereby gives Notice of In-
tended Action to rescind Chaplers 1 to 15 and adopt new
Chapters 1 1o 16, lowa Administrative Code.

Since the Board’s present rules became effective on or
about July 7, 1999, there have been substantial changes in the
lowa Code sections which the rules are intended to imple-
ment, as well as in Board policy and procedure. These
changes have nccessitated a redrafting of the Board’s admin-
istrative rules. A synopsis of the rules is as follows:

Chapter 1 defines the organization, administration, and
duties of the Board of Parole.

Chapter 2 provides the general rule-making procedures of
the Board of Parole.

Chapiler 3 provides the manner in which the public may
petition for rule making.

Chapter 4 provides the manner in which the public may re-
quest a declaratory ruling.

Chapter S provides information regarding the lowa Fair
Information Practices Act.

Chapter 6 defines public records and communications
with the Board of Parole.

Chapter 7 provides procedures relating to victim notifica-
tion.

Chapter 8 provides procedures relating to consideration
for parole and work releasc.

Chapter 9 is reserved.

Chapter 10 provides the general parole and work release
supervision procedures of the Board of Parole.

Chapter 11 provides the general pavole revocation proce-
dures of the Board of Parolc.

Chapter 12 is reserved.

Chapter 13 provides the general parole discharge proce-
dures of the Board of Parole.

Chapler 14 provides procedures relfating to executive
clemency.

Chapter 15 provides the general appeal procedures of the
Board of Parole.

Chapter 16 provides the waiver procedures of the Board of
Parole.

Any interested person may submit written comments on or
before May 18, 2004, addressed to Richard S. Bordwell, Vice
Chair, Board of Parole, I1olmes Murphy Building, 420 Wat-
son Powell Jr. Way. Des Moines, Jowa 50309.
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HOMELAND SECURITY AND EMERGENCY MANAGEMENT DIVISION[605](cont’d)

These amendments are intended to implement lowa Code
section 34A.7A as amended by 2004 Towa Acts, Senate File
2298, section 453.

Eprror's NOTE:  Pursuant to recommendation of the
Administrative Rules Review Committee published in the
lowa Administrative Bulletin, September 10, 1986, the text of
these amendments [10.8(1), 10.8(4), 10.8(5)] is being
omitted. These amendments are identical to those published
under Notice as ARC 33908 and Adopted and Filed Emer-
gency as ARC 33918, IAB 6/9/04.

(Filed 7/15/04, effective 9/8/04]
[Published 8/4/04]

[For replacement pages for JAC, see IAC Supplement
8/4/04.]

ARC 3555B

INSPECTIONS AND APPEALS
DEPARTMENT|481]

Adopted ang Filed

Pursnant to the authority of lowa Code sections
10A.104(5) and 135B.7, the Department of Inspections and
Appeals hereby amends Chapter 51, “Hospitals,” lowa Ad-
ministrative Code.

The adopted amendments vpdate the Department's rules
pertaining to Critical Access Hospitals (CAlls) to include
changes made in the federal Medicare Modernization Act.
The adopted amendments increase the allowable maximum
number of beds in a CAH from 15 to 25 regardless of swing-
bed approval, and make a corresponding technical chunge in
a reference date for the citation of the Medicare conditions of
participation for a CAH.

Notice of Intended Action was published in the Towa Ad-
ministrative Bulletin on June 9, 2004, as ARC 3392B. No
comments were received on the amendments. The adopted
amendments are identical to those published under Notice of
Intended Action.

The adopted amendments were approved by the Hospital
Licensing Board on March 31, 2004, and initially reviewed
by the State Board of Health at its May 12, 2004, mecting.
The adapted amendments were presented (o and approved by
the State Board of Health at its July 14, 2004, mecting.

These amendments are intended to implement lowa Code
scctions 10A.104(5) and 135B.7.

These amendments will become effective September 8,
2004,

The following amendments are adopted.

ITEM 1. Amend subrule 51.53(4) as follows:

51.53(4) The hospital shall maintain no more than 45 25
acute care inpatient beds orginthe-sase-of a-hospital-having-a
swing-bed-agresment;-no-more-than-25-impatient-beds;and
the-mumber-of beds-used forracute-inpatient-sorvices-shalnot
exceed-15-bods.

ITEM 2. Amend subrule 51.53(5) as follows: -
51.53(5) The hospital shall meet the Medicure conditions

of participation as a critical access hospital as described in 42
CFR Part 485, Subpart F, as of October 1, 2002 2003.

[Filed 7/15/04, cffective 9/8/04]
[Published 8/4/04)

EMTOR'S NOTE: Tor replacement pages for 1AC, sce JAC
Supplement 8/4/04.

ARC 3560B

IOWA FINANCE AUTHORITY{265]
Adopted and Filed

Pursuant to the authority of Towa Code sections 17A.3(1),
16.5(17), 16.91(5) and 16.91(8), the Iowa Finance Authority
hereby amends Chapter 9, “Title Guaraoty Division,” Jowa
Administrative Code.

‘This rule making rescinds rales 265—9.1(16) through
265—9.19(16) and adopts new rules 265—9.1(16) through
265—9.15(16) concering the Title Guaranty Division. The
new rules detail the mission, organization, program and op-
crations of the Title Guaranty Division of the lowa Finance
Authority, including the officc where and the means by
which interested persons may obtain information and make
sabmission or requests. The existing rule 265—9.20(78GA,
ch54), concerning the mortgage release certificate program,
and rule 265-9.21(16), concerning the seal, are not
amended as part of this rule-making action.

Notice of Intended Action was published in the April 28,
2004, Towa Administrative Bulletin as ARC 3322B. No pub-
lic comment was received on these amendments. The
adopted amendments are identical to those published under
Notice of Intended Action.

The Authority adopted these amendments on July 7, 2004,

These anendments will become effective on September 8,
2004,

These amendments are intended to implement Jowa Code
sections 17A.3(1), 16.5(17), 16.91(5) and 16.91(8).

EDITOR's NOTE:  Pursuant to recommendation of the
Administrative Rujes Review Committee published in the
Jows Administtative Bulletin, Septeinber 10, 1986, the text of
theyse anendinents [rescind 9.1 to 9.19, adopt 9.1 10 9.15] 1s
being omitted. Thesc amendments are identical to those pub-
lished under Notice as ARC 332213, IAB 4/28/04.

[(Filed 7/15/04, cifective 9/8/04]
[Published 8/4/04)

[For replacement pages for 1AC, sece JAC Supplement
8/4/04.

ARC 3565B

MEDICAL EXAMINERS
BOARD][653]
Adopted and Kiled

Pursuant to the authority of lowa Code sections 147.76
and 148E.7, the Board of Mcdical Examiners hereby amends
Chapter 8, “Fees,” Chapter 9, “Permanent Physician Licen-
sure,” Chapter 10, “Restdent, Special and Temporary Physi-
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