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STATEMENT OF THE CASE TC "STATEMENT OF THE CASE" \f C \l "1" 
A.
Nature of the Case TC "A.
Nature of the Case" \f C \l "2" 
This appeal involves the judicial review of "other agency action" pursuant to Section 17A.19 TA \l "Iowa Code Section 17A.19" \s "Iowa Code § 17A.19" \c 2  of the Iowa Administrative Procedure Act, Chapter 17A, Iowa Code (2007) TA \l "Iowa Code, Chapter 17A (2007)" \s "Iowa Code, Chapter 17A (2007)" \c 2 .
B.
Course of Proceedings TC "B.
Course of Proceedings" \f C \l "2" 
This matter arose before the Iowa Title Guaranty Division ("ITG") of the Iowa Finance Authority upon the Amended and Supplemented Application for a Title Plant and Tract Index Waiver under Iowa Code § 16.91 TA \l "Iowa Code § 16.91" \s "Iowa Code § 16.91" \c 2  filed by Charles W. Hendricks ("Hendricks"), on May 2, 2007 (Amended Application, Bates Nos. 57-82).  On April 27, 2007, the Iowa Land Title Association ("ILTA") petitioned to intervene in the proceedings before ITG.  ITG considered Hendricks' waiver application at its June 5, 2007 meeting and voted three to one to grant the application.  On July 31, 2007, those ITG members voting for the waiver application issued a written decision (Ruling, Bates Nos. 245-260).  On August 2, 2007, ITG board member Walter Murphy issued a dissenting written opinion (Dissenting Opinion, Bates Nos. 261-264)..
C.
Disposition of the Case in the District Court TC "C.
Disposition of the Case in the District Court" \f C \l "2" 
ILTA filed its petition for judicial review in the Iowa District Court for Polk County on August 1, 2007.  After consideration of the parties' briefs and oral arguments presented on November 1, 2007, District Court Judge Douglas F. Staskal entered the court's Ruling on Petition for Judicial Review affirming ITG's approval of Hendricks' application for waiver on December 28, 2007.  (Ruling)
ILTA filed the instant appeal on January 25, 2008.  (Notice of Appeal)  No cross-appeal has been filed.
D.
Facts Relevant to the Issues Presented for Review TC "D.
Facts Relevant to the Issues Presented for Review" \f C \l "2" 
Background TC "Background" \f C \l "3" 
The sale of title insurance is prohibited in the State of Iowa.  Section 515.48(10) TA \l "Iowa Code § 515.48(10)" \s "Iowa Code § 515.48(10)" \c 2 , Iowa Code (2007).  The impetus for the ban occurred in 1947 when the collapse of several Sioux City title insurance companies left homeowners with worthless policies.  "The Title Report," October Research Corporation, Vol. 7, No. 8 (2/20/2006) TA \l "\"The Title Report,\" October Research Corporation, Vol. 7, No. 8 (2/20/2006)" \s "\"The Title Report,\" October Research Corporation, Vol. 7, No. 8 (2/20/2006)" \c 3 .  The prohibition was challenged in 1972 when the Chicago Title Insurance Company sought permission from the Iowa Insurance Commissioner to issue title insurance in the state.  In upholding the ban, the Iowa Supreme Court found the statute appropriately targeted the potential for abuse when title insurance is written:

Obviously, a loss ratio of zero per cent represents a potential lucrative source of revenue to an insurer of titles and this Court cannot say the general assembly overstepped its power in barring a costly form of "insurance" for which petitioner's own testimony demonstrates there is little need.  

Chicago Title Ins. Co. v. Huff, 256 N.W.2d 17, 27 (Iowa 1977) TA \l "Chicago Title Ins. Co. v. Huff, 256 N.W.2d 17, 27 (Iowa 1977)" \s "Chicago Title Ins. Co. v. Huff, 256 N.W.2d 17, 27 (Iowa 1977)" \c 1 .
The Court further found that:

…the general assembly could have reasonably concluded the preclusion of in-state title insurance activities is necessary in order to prevent invidious practices such as rebates and commissions between institutional lenders and title insurance companies, all of which may have been deemed inimical to the public interest.  In addition, our legislature might well have determined the competitive market is an ineffective force for effective regulation of title insurance due to the distinguishing oligopolistic nature of the industry.  These considerations provide an ample basis for singling out this form of insurance for special legislative treatment, i.e., prohibition.

Id. TA \s "Chicago Title Ins. Co. v. Huff, 256 N.W.2d 17, 27 (Iowa 1977)" , at 29-30.
Despite the legislature's attempt to protect Iowa consumers from the ills of title insurance, title insurance can be obtained for Iowa property.  The Iowa Attorney General has opined that it is not unlawful for Iowa insureds to purchase title insurance outside the state of Iowa on property located within the state.  Op. Atty. Gen. (Pringle), Dec. 5, 1979 TA \l "Op. Atty. Gen. (Pringle), Dec. 5, 1979" \s "Op. Atty. Gen. (Pringle), Dec. 5, 1979" \c 3 .  Without any extraterritorial enforcement of the statute, Iowa consumers can easily obtain title insurance from out-of-state underwriters.
The rise during the 1980s of a secondary market for mortgage instruments, in which buyers typically require some type of title insurance, placed additional pressures on the effectiveness of the title insurance ban.  In response, the Iowa title guaranty program was created by the legislature in 1985.  In doing so, the legislature made specific findings concerning the strengths of the Iowa land-title transfer system and the specific aims of the title guaranty program:

15.  The abstract-attorney's title opinion system promotes land title stability for determining the marketability of land titles and is a public purpose.  A public purpose will be served by providing, as an adjunct to the abstract-attorney's title opinion system, a low cost mechanism to provide for additional guaranties of real property titles in Iowa.  The title guaranties will facilitate mortgage lenders' participation in the secondary market and add to the integrity of the land-title transfer system in the state.

Section 16.3(15) TA \l "Iowa Code § 16.3(15)" \s "Iowa Code § 16.3(15)" \c 2 , Iowa Code (2007).
The authority to initiate and operate the program was vested in the Iowa Title Guaranty Division ("ITG") of the Iowa Finance Authority.  Section 16.91(1) TA \l "Iowa Code § 16.91(1)" \s "Iowa Code § 16.91(1)" \c 2  Iowa Code (2007).  ITG was directed to develop "a guaranty contract acceptable to the secondary market." Section 16.91(3) TA \l "Iowa Code § 16.91(3)" \s "Iowa Code § 16.91(3)" \c 2  Iowa Code (2007).
The program established by the Iowa legislature envisions "participating abstractors" and "participating attorneys."  Before a title guaranty can be issued, "an abstract of title" must be "brought up-to-date and certified by a participating abstractor…and a title opinion issued by a participating attorney…stating the attorney's opinion as to the title…."  Section 16.91(6) TA \l "Iowa Code § 16.91(6)" \s "Iowa Code § 16.91(6)" \c 2  Iowa Code (2007).

In order to participate as an abstractor under the title guaranty program, "each participating abstractor is required to own or lease, and maintain and use in the preparation of abstracts, an up-to-date abstract title plant including tract indices for real estate for each county in which abstracts are prepared for real property titles are guaranteed by the division."  Section 16.91(5) TA \l "Iowa Code § 16.91(5)" \s "Iowa Code § 16.91(5)" \c 2 , Iowa Code (2007).
The statute further requires what is known as the "forty-year title plant":

"The tract indices shall contain a reference to all instruments affecting real estate which are recorded in the office of the county recorder, and shall commence not less than forty years prior to the date the abstractor commences participation in the title guaranty program."  Id TA \s "Iowa Code § 16.91(5)" .

Not surprisingly, the forty-year title plant is congruent with the temporal limits set forth in the Iowa Marketable Record Title Acts, Sections 614.29-.38 Iowa Code TA \l "Iowa Code §§ 614.29-.38" \s "Iowa Code §§ 614.29-.38" \c 2  (2007).  (Supporting Letter, Bates Nos. 165-166).  That statute, first enacted by the Iowa legislature in 1971, was:

"…designed to shorten the period of search required to establish title in real estate and give effect and stability to record titles by rendering them marketable and alienable in substance to improve and render less complicated the land transfer system."

Chicago & Northwestern Ry. Co. v. City of Osage, 176 N.W.2d 788, 793 (Iowa 1970) TA \l "Chicago & Northwestern Ry. Co. v. City of Osage, 176 N.W.2d 788, 793 (Iowa 1970)" \s "Chicago & Northwestern Ry. Co. v. City of Osage, 176 N.W.2d 788, 793 (Iowa 1970)" \c 1 .

The statutory scheme creating the Iowa title guaranty program provides two exemptions from the requirement that participating abstractors own or lease a forty year title plant.  The first, known as the "grandfather" provisions, exempts those participating attorneys who provided "abstract services continuously from November 12, 1986, to the date of application."  Section 16.91(5), Iowa Code (2007) TA \s "Iowa Code § 16.91(5)" .  

The second exemption, known as the "waiver" provision, provides that:

"The division may waive the requirements of this subsection pursuant to an application of an attorney or abstractor which shows that the requirement imposes a hardship to the attorney or abstractor and that the waiver clearly is in the public interest or is absolutely necessary to ensure availability of title guaranties throughout the state."  Id TA \s "Iowa Code § 16.91(5)" .
Prior to the instant case, ITG had only approved waivers for attorneys on five previous occasions
:

	June 5, 2001
	David Dunakey

	June 5, 2001
	Charles Augustine

	June 14, 2005
	Steven Sents

	December 6, 2005
	John Donohoe

	December 6, 2005
	Michael Gorsline


ITG has never granted a waiver from the forty-year title plant requirement to a non-attorney abstractor, although ITG has, on occasion, permitted abstractors to participate on a temporary waiver basis while their title plant was being created.  

In those cases where ITG previously granted waivers to attorney-abstractors, ITG never entered a ruling containing findings of fact and conclusions of law, nor did ITG make and keep a record of the proceedings beyond its routine minutes.  

On the basis of an incomplete record, the Sents, Donohoe and Gorsline cases appear to have been granted waivers on the basis of the location of their practices (Louisa County, Scott County and Scott County, respectively, all counties without title plants where attorneys traditionally performed abstracting services) and the fact that each was mentored by "grandfathered" attorneys that would soon be retiring from practice.  (Dissenting Opinion, Bates No. 263).
Hendricks Application TC "Hendricks Application" \f C \l "3" 
By his amended application, Hendricks became the first participating attorney to request status as a participating abstractor and to be granted a waiver of the requirement to own or lease a forty-year title plant on a "state-wide" basis.  He asserted that requiring him to comply with the forty-year title plant requirement in each of the state's 99 counties through either ownership or lease, or alternatively relying on existing participating abstractors for such services, would place him at a "competitive disadvantage" with foreign title insurers:

· "First, title insurance companies offer customers a wash agreement."

· "Title insurance companies offer their title with 24-hour turnaround time."

· "Title insurance companies always offer a flat fee."

(Amended Application, Bates Nos. 57-59).

Hendricks did not submit a business plan, but clearly indicated his desire to conduct his abstracting services on the same model as foreign title insurers: "…I will offer wash agreements, flat pricing regardless of county and faster turnaround times."  (Amended Application, Bates Nos. 57-59)
Hendricks admitted in his application that he did not intend to construct or otherwise use a title plant in conducting title searches.  Instead, he indicated his intent to construct abstracts utilizing "direct grantor/grantee searches" through on-line (Internet) records sources (Amended Application, Bates Nos. 77-78). 

Hendricks asserted two distinct categories of "hardship" in his application.  The first was in the form of a competitive hardship.  As indicated above, Hendricks asserted that the primary competition for his business was foreign title insurers.  By relieving him of the burden of owning or leasing a forty-year title plant, he argued he would be able to provide services that are competitive to those products available from foreign title insurers.  Additionally, he argued that relying on existing participating abstractors for those services would place his practice "literally at the mercy of the abstracting company" (Amended Application, Bates No. 57a).  He did acknowledge, however, that he will be required to "subcontract all root of title abstract requests" (Amended Application, Bates No. 57).
The second hardship that Hendricks asserted is personal.  He asserted that he had maximized his credit line  to build his current business and that the estimated cost of creating any title plant, let alone a state-wide title plant was prohibitive (Amended Application, Bates Nos. 57-59).  Hendricks did not submit any evidence or argument addressing an inability to lease a forty-year title plant.

ITG Hearing TC "ITG Hearing" \f C \l "3" 
Hearing on Hendricks' waiver application was conducted as part of ITG's regular meeting on June 5, 2007.  No witnesses or testimony in support of the waiver application, beyond Hendricks himself, were presented.

Prior to the hearing, ITG was presented with 37 letters from Iowa participating abstractors and attorneys objecting to the waiver.  (Supporting Letters, Bates Nos. 127-228).  At the hearing, 11 participating abstractors made oral presentations against the waiver.  
The written and oral submissions fell into four general categories.  First, most objected that granting the waiver would dilute title guaranty standards and would have deleterious effects on the title guaranty product:
· "(The waiver) dilutes the standards set by Title Guaranty statutes" (Supporting Letter, Bates No. 168).
· "The current requirement for a search is necessary in order to maintain the integrity of the standards under which the Title Guaranty Program operates" (Supporting Letter, Bates No. 192).
· "It is my belief that one of the fundamental reasons that the products offered through the Program enjoy such a fine reputation is that the Program does not cut corners" (Supporting Letter, Bates No. 131).
Second, the objections predicted that granting the waiver would erode the quality of the Iowa land transfer system:

· "Such a waiver will result in a rapid eroding of the quality of title evidencing and real estate transactions in our state" (Supporting Letter, Bates No. 132).

· "The ramifications of such a waiver for title guarantee would, in my opinion, be catastrophic" (Supporting Letter, Bates No.  134).

· "Diluting the standards set by the Title Guaranty statute will result in a significant increase in claims" (Supporting Letter, Bates No. 137).

· "Once exceptions are made and titles are passed on the basis of incomplete information, it will not take long for the titles of this state to degrade" (Supporting Letter, Bates No. 155).

· "(The title plant requirement) improves the 'assurance aspect' of the title service by serving as a residuum of value to rectify the consequences of any … potential errors" (Supporting Letter, Bates Nos. 170).

A third category of objections was that the waiver would harm competition and threaten the viability of existing title plants and law practices:

· "The waiver would threaten the viability of individual abstract companies and small county seat law offices…" (Supporting Letter, Bates No. 137).

· "…attorneys granted waivers will take the relatively easy work of post-closing updates, thereby making it necessary for established abstract companies with plants to increase the cost of their new abstracts" (Supporting Letter, Bates No. 141).

· "…Our sole Clarke County abstract office may be a thing of the past.  Our small communities need attorneys and abstractors living in the community to do title work"  (Supporting Letter, Bates No. 228).

The final general category of objections observed that granting the waiver would constitute a de facto adoption of the title insurance model for the Iowa land title system:
· As a result of the waiver, "we will soon have title companies, basically, only doing internet searches rather than doing the actual leg work required to do a proper abstract" (Supporting Letter, Bates No. 224).

· "Inadequate searches that fail to disclose title problems will place Title Guaranty in the position of that of a casualty insurance business" (Supporting Letter, Bates 191).

· The waiver application "appears to be an attempt to change the State of Iowa from abstracting to title insurance" (Supporting Letter, Bates No. 149).
ITG Decision TC "ITG Decision" \f C \l "3" 
In its July 31, 2007 written decision, the first ever entered by ITG in response to a waiver application, the ITG granted Hendricks his state-wide waiver from the forty-year title plant requirement.  In so ruling, ITG found that "any showing of hardship," (emphasis in original) including a financial hardship, is sufficient to meet the statutory requirement, and that the statute created no threshold of hardship that must be met (ITG Ruling, Bates 253).
ITG further found that granting Hendricks the waiver to be in the public interest by "increasing competition among abstractors," "encouraging the use of Title Guaranty through Iowa," "that a waiver here will tend to make title guarantees more competitive and out-of-state title insurance less so" and that the waiver would improve the "quality of land title" (ITG Ruling, Bates Nos. 254-258).

Finally, ITG found the waiver "absolutely necessary to ensure the availability of Title Guaranty throughout the state to Hendricks' lender clients and Iowa consumers" (ITG Ruling, Bates No. 259).
ITG board member, Walter Murphy dissented from the majority.  In his opinion, he reminded the board that "Abstracting…is a commercial venture."  Murphy relied on the legislature's use of the term "up-to-date abstract title plant including indices," and requirements that indices "shall contain a reference to all instruments affecting real estate" which "shall commence no less than forty years prior" as evidence of the legislature's understanding that "at a minimum, an abstractor would have a sizeable investment before participation in the title guaranty program could be obtained" (Dissenting Opinion, Bates No. 262).

On the basis of the language used by the legislature in the statute, Murphy opined that finding a mere financial hardship sufficient to establish a waiver read these provisions out of the statute.  Murphy further noted the majority's conclusion constituted a substantial departure from prior grants of waivers.  Those cases, argued Murphy, involved situations where "either the long-established local custom was for attorneys to abstract without forty-year title plants or no title plants existed in their county of practice"  (Dissenting Opinion, Bates No. 263).

Finally, Murphy departed from the majority arguing that the sole public interest the board should apply was to "add to the integrity of the land-title transfer system" and not protect ITG's market share or cash flow.  Because the evidence failed to show how the waiver would add to such integrity, Murphy found the waiver improvidently granted.  (Dissenting Opinion, Bates No. 264).

District Court Decision TC "District Court Decision" \f C \l "3" 
In its December 28, 2007, decision, the district court concluded ITG did not err in its interpretation of the term hardship.  Despite ITG's ruling that "any showing of hardship" was sufficient to satisfy the waiver requirement, the court held that ITG "clearly required a showing of something more than a minimal burden" (Ruling, p. 10.

The court further ruled that ITG properly considered the waiver in the following public interests and that there was evidentiary support for each:

(a) Increasing competition among abstractors;
(b) Encouraging the use of title guaranty throughout Iowa;
(c) Making title guaranties more competitive and out-of-state title insurance less so;
(d) Improving the quality of land titles;
(e) Protecting consumers (Ruling, pp. 10-11).
Finally, the court ruled the ITG's conclusion that the waiver was "absolutely necessary" to ensure the availability of title guaranty throughout the state was not supported by the record (Ruling, p. 15).  ITG has not cross-appealed from this conclusion.
ROUTING STATEMENT TC "ROUTING STATEMENT" \f C \l "1" 
This appeal involves substantial issues of first impression, and as such, is a case which the supreme court "shall ordinarily retain."  Iowa R. App. P. 6.401(2)(c) TA \l "Iowa R. App. P. 6.401(2)(c)" \s "Iowa R. App. P. 6.401(2)(c)" \c 4 
ARGUMENT TC "ARGUMENT" \f C \l "1" 
I.
ITG ERRED IN ITS DETERMINATION OF "WHAT CONSTITUTES A 'HARDSHIP' UNDER IOWA CODE SECTION 16.91(5)" TC "I.
ITG ERRED IN ITS DETERMINATION OF \"WHAT CONSTITUTES A 'HARDSHIP' UNDER IOWA CODE SECTION 16.91(5)\"" \f C \l "2" .

Standard of Review TC "Standard of Review" \f C \l "3" 
The Iowa Administrative Procedure Act (IAPA), Iowa Code Chapter 17A TA \s "Iowa Code Chapter 17A" , governs the scope of the court's review in this case.  Agency action is reviewed for correction of errors at law.  Harvey's Casino v. Isenhour, 724 N.W.2d 705, 706 (Iowa 2006) TA \l "Harvey's Casino v. Isenhour, 724 N.W.2d 705, 706 (Iowa 2006)" \s "Harvey's Casino v. Isenhour, 724 N.W.2d 705, 706 (Iowa 2006)" \c 1 .  The appellate court applies the standards set forth in the IAPA to determine whether its conclusions are the same as the district court.  Univ. of Iowa Hosp. & Clinics vs. Waters, 674 N.W.2d 92, 95 (Iowa 2004) TA \l "Univ. of Iowa Hosp. & Clinics vs. Waters, 674 N.W.2d 92, 95 (Iowa 2004)" \s "Univ. of Iowa Hosp. & Clinics vs. Waters, 674 N.W.2d 92, 95 (Iowa 2004)" \c 1 .  "Pursuant to Iowa Code § 174.19(10) TA \l "Iowa Code § 174.19(10)" \s "Iowa Code § 174.19(10)" \c 2 , a court must reverse agency action when any one of several enumerated circumstances exists and 'substantial rights of the person seeking judicial relief have been prejudiced' as a result."  Mosher v. Dep't of Inspections & Appeals, 671 N.W.2d 501, 508 (Iowa 2003) TA \l "Mosher v. Dep't of Inspections & Appeals, 671 N.W.2d 501, 508 (Iowa 2003)" \s "Mosher v. Dep't of Inspections & Appeals, 671 N.W.2d 501, 508 (Iowa 2003)" \c 1  (quoting Iowa Code § 17A.19(10) TA \s "Iowa Code § 174.19(10)" .
In this issue presented, ILTA is challenging the ITG's interpretation of the Iowa Code § 16.91(5) TA \s "Iowa Code § 16.91(5)"  term "hardship."  ITG has not appealed from the district court's holding that interpretation of this provision of law has not clearly been vested in the discretion of ITG (Ruling, p. 4).  Accordingly, the interpretation of this statutory provision presents a "pure question of law" by which the court is "free to … substitute its judgment de novo" under the "correction-of-errors-at-law standard of review."  Thoms v. Public Employees' Ret. System, 715 N.W.2d 7, 10-11 (Iowa 2006) TA \l "Thoms v. Public Employees' Ret. System, 715 N.W.2d 7, 10-11 (Iowa 2006)" \s "Thoms v. Public Employees' Ret. System, 715 N.W.2d 7, 10-11 (Iowa 2006)" \c 1 , quoting Arthur E. Bonfield, Amendments to Iowa Administrative Procedure Act (1998) Chapter 17A TA \s "Iowa Code Chapter 17A" , Code of Iowa (House File 667 as Adopted) 62 (1998). TA \l "Arthur E. Bonfield, Amendments to Iowa Administrative Procedure Act (1998) Chapter 17A, Code of Iowa (House File 667 as Adopted) 62 (1998)" \s "Arthur E. Bonfield, Amendments to Iowa Administrative Procedure Act (1998) Chapter 17A, Code of Iowa (House File 667 as Adopted) 62 (1998)" \c 3 
Preservation for Review TC "Preservation for Review" \f C \l "3" 
This issue was preserved by ILTA's timely petition for judicial review to the district court and its timely appeal therefrom.

Argument TC "Argument" \f C \l "3" 
The Iowa legislature created a two-part test that applicants must meet to obtain a waiver of the requirement that the participating abstractor or attorney "own or lease" a forty-year title plant.  An applicant must show:

"The requirements impose a hardship to the attorney or abstractor and that the waiver clearly is in the public interest or is absolutely necessary to ensure availability of title guarantees throughout the state."  Section 16.91(5) Iowa Code  TA \s "Iowa Code § 16.91(5)"  (2007) (emphasis added).

It is clear from a review of the ITG ruling in this matter that the board, concerned about increasing competition from foreign title insurers, used the Hendricks waiver application as an excuse to excise from the statute the requirement that participating abstractors own or lease a forty-year title plant.  In doing so, ITG set a waiver standard so low that virtually any applicant can meet it without actual proof.  In doing so, ITG exceeded its authority, exercising a prerogative reserved to the legislature.   The ITG's ruling is neither supported by standard rules of statutory construction nor the facts in the administrative record.

In its decision granting Hendricks' application for a waiver, ITG, for the first time in its history
, explains what it believes the legislature intended by the term "hardship."  ITG opined that "any showing of hardship should be sufficient," including financial hardship (Ruling, Bates No.  253).

The Iowa Supreme Court has stated:

"Our ultimate goal in interpreting statutes is to discover the true intention of the legislature concerning the clearly stated objects and purposes involved.  In order to ascertain the meaning of statutory language, we consider the context of the provision at issue and strive to interpret it in a manner consistent with the statute as an integrated whole."  Tow vs. Truck County of Iowa, Inc., 695 N.W.2d 36, 39 (Iowa 2005) TA \l "Tow vs. Truck County of Iowa, Inc., 695 N.W.2d 36, 39 (Iowa 2005)" \s "Tow vs. Truck County of Iowa, Inc., 695 N.W.2d 36, 39 (Iowa 2005)" \c 1  (citations omitted).

In performing its statutory interpretation function, the court gives "words their usual and ordinary meaning, and we try to avoid practical or absurd results."  Lange v. Iowa Department of Revenue, 710 N.W.2d 242, 247 (Iowa 2006) TA \l "Lange v. Iowa Department of Revenue, 710 N.W.2d 242, 247 (Iowa 2006)" \s "Lange v. Iowa Department of Revenue, 710 N.W.2d 242, 247 (Iowa 2006)" \c 1 , citing Gen. Elec. Co. v. Iowa State Bd. Of Tax Review, 702 N.W.2d 485, 489 (Iowa 2005) TA \l "Gen. Elec. Co. v. Iowa State Bd. Of Tax Review, 702 N.W.2d 485, 489 (Iowa 2005)" \s "Gen. Elec. Co. v. Iowa State Bd. Of Tax Review, 702 N.W.2d 485, 489 (Iowa 2005)" \c 1 .

It is also incumbent upon a court performing its statutory interpretation function to "accord recognition to some other statutes not here directly involved because a reading thereof will disclose an underlying motivating purpose common to all.  Presbytery of Southeast Iowa vs. Harris, 226 N.W.2d 232, 235 (Iowa 1975) TA \l "Presbytery of Southeast Iowa vs. Harris, 226 N.W.2d 232, 235 (Iowa 1975)" \s "Presbytery of Southeast Iowa vs. Harris, 226 N.W.2d 232, 235 (Iowa 1975)" \c 1  (citations omitted).

In tautologically concluding that "a hardship is a hardship" (Ruling, Bates No. 253), the ITG violates these rules of construction.

In creating the Iowa title guaranty program, the legislature highlighted the importance it placed on the integrity of the abstract-attorney's title opinion system by listing it first among the public purposes:

The abstract-attorney's title opinion system promotes land title stability for determining the marketability of land titles and is a public purpose…" Section 16.3(15) TA \s "Iowa Code § 16.3(15)"  Iowa Code (2007).
A review of section 16.91(5) TA \s "Iowa Code § 16.91(5)"  reveals an understanding of the deep appreciation the legislature had for the land-title transfer system existing in Iowa upon its passage in 1985 and the public interest in maintaining integrity.  That section is replete with terms demonstrating its desire that the high quality of the land-title transfer system be maintained by having abstractors rely on a forty-year title plant:
· Participating abstractors are "required to own or lease and maintain and use… an up-to-date abstract title plant including tract indices…" (Emphasis added)

· The tract indices "shall contain a reference to all instruments affecting the real estate…and shall commence not less than forty years prior…"  (Emphasis added)

· Before a guaranty can be issued, "the division shall require evidence that an abstract of title…has been brought up-to-date and certified by a participating abstractor…"  (Emphasis added)

The requirement that the title plant and indices commence "not less than forty years prior" was not conjured out of thin air.  It clearly relates to the declaration in the Iowa Marketable Record Title Act, Sections 614.29-.38, Iowa TA \s "Iowa Code §§ 614.29-.38"  Code (2007), that "any person who has an unbroken chain of title of record to any interest in land for forty-years or more, shall be deemed to have marketable record title…"

Certainly the legislature understood the complexity of the program for title guaranties it was creating and both the capital cost and administrative costs inherent in such a system when these provisions were enacted.  By requiring these costs, the legislature obviously performed its own cost/benefit analysis and its own risk analysis in the enactment.  By coming down on the side of requiring these customary costs of starting and maintaining a business, the legislature clearly intended that the integrity of the land-title system be maintained at such costs.

The standard adopted by ITG, that any hardship, including any financial hardship, is sufficient to exempt any abstractor from the forty-year title plant requirement, erases completely the legislative norm for participating as an abstractor.  It is difficult to imagine the applicant that cannot show at least some hardship that would encountered in the course of an attempt to "own or lease and maintain and use" a forty-year title plant.  Had the legislature merely intended that use of a forty-year title plant be a mere suggestion to ITG, it would not have created the statute it did.

In dismissing ILTA's objection, ITG argued that the Association's interpretation of the statute creates an "insurmountable" level of hardship (Ruling, Bates No. 250), one that "as a practical matter…reads the waiver language out" of the statute (Ruling, Bates No. 251).

However, the standard advanced by ILTA is exactly the standard that ITG has applied in prior waiver situations.  In the five applications it has granted to attorney-abstractors previously, ITG has relieved them of the forty-year title plant requirement only when those individuals showed some level of hardship that was beyond the norm.  Those individuals either practiced in counties where no title plants existed or the use of title plants was rare.  Those circumstances, coupled with specialized knowledge of local practices and customs, would have made application for the forty-year title plant requirement unfair (Dissenting Opinion, Bates No. 263).  ILTA seeks that this Court require nothing more "insurmountable" than the same standard ITG has always applied up until the Hendricks application.
Ultimately, ITG's definition of hardship destroys one of the foundational underpinnings of the legislature's intent and purpose in creating the title guaranty program.  Title guaranty was not created to be a stand-alone program competing head-to-head against foreign title insurers.  Instead, 

"A public purpose will be served by providing as an adjunct to the abstract-attorney's title opinion system, a low cost mechanism to provide additional guaranties of real property titles in Iowa.  The title guaranties will facilitate mortgage lenders' participation in the secondary market and add to the integrity of the land-title transfer system in the state."  Section 16.3(15), Iowa Code (2007) TA \s "Iowa Code § 16.3(15)"  TA \s "Section 16.3(15), Iowa Code (2007)" . (Emphasis added).
Instead of a program that serves as an "adjunct to" or one that might "add to" the abstract-attorney's title opinion system, application of the ITG hardship rule creates a new system of title guaranty; "title guaranty lite" or "title insurance plus".  Such a structure clearly violates the clear preferences stated by the legislature.  Applying the correction-of-errors-at-law standard to ITG's interpretation of the term "hardship," this court should reverse ITG's holding that any hardship, or a mere financial hardship is insufficient to support a waiver.
II.
ITG ERRED IN CONCLUDING HENDRICKS PROVED A HARDSHIP TC "II.
ITG ERRED IN CONCLUDING HENDRICKS PROVED A HARDSHIP" \f C \l "2" 
Standard of Review TC "Standard of Review" \f C \l "3" 
ITG's action in this case constitutes "other agency action" and as such, the court sits in review to determine whether the division committed an error of law or acted unreasonably, capriciously, or arbitrarily.  Doe v. Iowa Bd. Of Medical Examiners, 773 N.W.2d 705, 707 (Iowa 2007) TA \l "Doe v. Iowa Bd. Of Medical Examiners, 773 N.W.2d 705, 707 (Iowa 2007)" \s "Doe v. Iowa Bd. Of Medical Examiners, 773 N.W.2d 705, 707 (Iowa 2007)" \c 1  (citations omitted).  Agency action is considered arbitrary or capricious when the decision was made "without regard to the law or facts."  Id (quoting Bernau v. Iowa Dep't of Transp., 580 N.W.2d 757, 764 (Iowa 1998) TA \l "Bernau v. Iowa Dep't of Transp., 580 N.W.2d 757, 764 (Iowa 1998)" \s "Bernau v. Iowa Dep't of Transp., 580 N.W.2d 757, 764 (Iowa 1998)" \c 1 .  Agency action is unreasonable if the agency acted "in the face of evidence as to which there is no room for difference of opinion among reasonable minds…or is not based on substantial evidence.  Id (quoting Citizens' Aid/Ombudsman v. Rolfes, 454 N.W.2d 815, 819 (Iowa 1990) TA \l "Citizens' Aid/Ombudsman v. Rolfes, 454 N.W.2d 815, 819 (Iowa 1990)" \s "Citizens' Aid/Ombudsman v. Rolfes, 454 N.W.2d 815, 819 (Iowa 1990)" \c 1 .

Preservation of Record TC "Preservation of Record" \f C \l "3" 
 This issue was preserved by ILTA's timely petition for judicial review to the district court and its timely appeal therefrom.
Argument TC "Argument" \f C \l "3" 
In his application for the waiver, Hendricks asserts two distinct types of hardship:  financial hardship and competitive hardship.
ITG did not directly address his claims of competitive hardship but those asserted simply bear no relevance to any statutory criterion for the consideration of a waiver.  In asserting competitive hardship, Hendricks seeks to compare his business with that of title insurers.  The legislature was mindful of the existence of title insurance when the title guaranty program was promulgated and could have established a program enough similar to title insurance to competitive on pricing, turn-around time and other title industry practices.  However, the legislature instead opted for a program that would "add to" and act as an "adjunct to" the abstract-attorney title opinion system.  Rather than clone title insurance industry practices, ITG is directed by the statute to develop a contract "acceptable to the secondary market," section 16.91(3), Iowa Code (2007) TA \s "Iowa Code § 16.91(3)" , which maintained all of the protections of the land-title system in sections 16.91(5 TA \s "Iowa Code § 16.91(5)" ) and (6) TA \s "Iowa Code § 16.91(6)" .  Hendricks' "hardship" is that he seeks to provide a product and service with a guarantee issued by ITG without the customary investment of the capital and administrative costs required by the statute.  That cannot be the hardship envisioned by the legislature.

Hendricks also asserted he suffered from a financial hardship, but an examination of Hendricks' application shows he did not submit any type of business plan demonstrating an incapability of obtaining a forty-year title plant through construction, purchase or lease.  His application simply expressed his speculative projection that the costs associated with a construction of such a plant are prohibitive, or that relying on existing participating abstractors would place his operations at their "mercy."  His application failed to make even a speculative attempt to satisfy the requirement though lease.  In the absence of any bona fide business plan, an applicant cannot show a hardship.
ITG agreed that Hendricks "did not provide a business plan showing that the projected cost of maintaining or leasing a title plant in each county was prohibitive" (Ruling, Bates No. 254).  How could ITG find proof of a financial hardship without proof?  Faced with a failure of proof, ITG created a per se rule:

"…the board nevertheless concludes that the cost of doing so in 99 counties constitutes a hardship for an individual, in terms of both cost and time necessary to created 99 title plants."  (Ruling, Bates No. 254)

The net effect of ITG's ruling on the Hendricks application is to have created a standard for obtaining a waiver that swallows the rule.  "Any hardship" is sufficient to obtain a waiver, and proof of an actual hardship is unnecessary.  In doing so, the ITG erases the statutory requirement that participating abstractors own or lease a forty-year title plant.

In the absence of any proof that owning or leasing a forty-year title plant would constitute an actual hardship, ITG's conclusion that a hardship was proven is not based on substantial evidence, and must be reversed on grounds that ITG acted arbitrarily and capriciously.
III.
ITG ERRED IN ITS ADOPTION OF PUBLIC INTEREST STANDARDS NOT ESTABLISHED IN THE STATUTE TC "III.
ITG ERRED IN ITS ADOPTION OF PUBLIC INTEREST STANDARDS NOT ESTABLISHED IN THE STATUTE" \f C \l "2" 
Standard of Review TC "Standard of Review" \f C \l "3" 
In this issue presented, ILTA is challenging the ITG's interpretation of the Iowa Code § 16.91(5) TA \s "Iowa Code § 16.91(5)"  term "public interest."  ITG has not appealed from the district court's holding that interpretation of this provision has not clearly been vested in the discretion of ITG (Ruling, p. 4).  Accordingly, the interpretation of this statutory provisions presents a "pure question of law" by which the court is "free to …substitute its judgment de novo" under "the correction-of-errors-at-law standard of review."  Thoms v. Public Employees' Ret. System, 715 N.W. 2d 7, 10-11 (Iowa 2006) TA \s "Thoms v. Public Employees' Ret. System, 715 N.W.2d 7, 10-11 (Iowa 2006)" , quoting Arthur E. Bonfield, Amendments to Iowa Administrative Procedure Act (1998) Chapter 17A, Code of Iowa TA \s "Iowa Code Chapter 17A"  (House File 667 as Adopted) 62 (1998) TA \s "Arthur E. Bonfield, Amendments to Iowa Administrative Procedure Act (1998) Chapter 17A, Code of Iowa (House File 667 as Adopted) 62 (1998)" .
Preservation for Review TC "Preservation for Review" \f C \l "3" 
This issue was preserved by ILTA's timely petition for judicial review to the district court and its timely appeal therefrom.

Argument TC "Argument" \f C \l "3" 
Pursuant to section 16.91(5) TA \s "Iowa Code § 16.91(5)" , applications for waiver of the forty-year title plant requirement can be granted only upon evidence "that the waiver clearly is in the public interest."  (Emphasis added).

Section 16.3(15) TA \s "Iowa Code § 16.3(15)"  identifies the following public interests:

· The abstract-attorney's title opinion system promotes land-title stability for determining the marketability of land titles;
· Providing for a low-cost mechanism to provide for additional guaranties of real property titles as an adjunct to the abstract-attorney's title opinion system; and (emphasis added)

· Title guaranties will facilitate mortgage lenders' participation in the secondary market and add to the integrity of the land-title transfer system in the state.

Instead of focusing on these public interests specifically enumerated by the legislature, ITG instead offers five "public interests" it seeks to further, only one of which is identified by the statute:
· "the public interest [in] increasing competition among abstractors" (Record p. 259).
· "the public interest [in] encouraging the use of Title Guaranty throughout Iowa" (Record p. 255).

· The public interest in "mak[ing] title guaranties more competitive and out-of-state title insurance less so" (Record p. 256).

· The public interest in improving the quality of land title (Record p. 256).

· The public interest of "protecting consumers" (Record p. 258).
In adopting these public interests, ITG fails to identify any statutory source for its conclusions.  There are no such sources.  The statute commands ITG to "fix a charge for the guaranty in an amount sufficient to permit the program to operate on a self-sustaining basis," section 16.91(1), Iowa Code (2007) TA \s "Iowa Code § 16.91(1)" , and to develop "a guaranty contract acceptable to secondary market," section 16.91(3) TA \s "Iowa Code § 16.91(3)" , but nowhere in the statute does the legislature command ITG to police competition among abstractors and between abstractors and foreign title insurers or perform any of the other functions it asserts this waiver will further.
The sole statutory provisions relating to quality control under ITG jurisdiction are contained in Section 16.91(5) TA \s "Iowa Code § 16.91(5)" :

· Participating abstractors are "required to own or lease and maintain and use… an up-to-date abstract title plant including tract indices…" (Emphasis added)

· The tract indices "shall contain a reference to all instruments affecting the real estate…and shall commence not less than forty years prior…"  (Emphasis added)

· Before a guaranty can be issued, "the division shall require evidence that an abstract of title…has been brought up-to-date and certified by a participating abstractor…"  (Emphasis added)

Indeed, the ITG acknowledges in its own mission statement that its focus is to add to the quality of the Iowa title transfer process, a focus reasonably derived from the forty-year title plant requirement:

The mission of the division is to operate a program that offers guaranties of real property titles in order to provide, as an adjunct to the abstract-attorney's title opinion system, a low-cost mechanism to facilitate mortgage lenders' participation in the secondary market and to add to the integrity of the land-title transfer system in the state…"  265 Iowa Admin. Code Section 9.2 TA \l "265 Iowa Admin. Code Section 9.2" \s "265 Iowa Admin. Code Section 9.2" \c 2 . (Emphasis added).

It is against this public interest that the ITG should have measured the Hendricks application.  The waiver should have been denied for its failure to clearly establish such a public interest. 

 Instead of utilizing "up-to-date" and "certified" abstracts derived from forty-year title plants as required by section 16.91(5) TA \s "Iowa Code § 16.91(5)" , Hendricks indicated in his application and presentation his intent to conduct "direct grantor/grantee searches" and "direct on-line searches" (Amended Application, Bates Nos. 77-78).  He described his on-line searches as "the way abstracting is done" and described the investment in a forty-year title plant and tract index as "an unnecessary monetary expenditure of thousands, if not millions of dollars" (Amended Application, Bates Nos. 77-78).  He described a forty-year title plant as "actually inferior and…certainly unnecessary to the abstracting of real estate within the state of Iowa.  By searching the tract, and not the grantor/grantee, an abstractor will discover stray recordings without any true legal effect on the property.  Once these stray recordings are noted, the examining attorney must clear them" (Amended Application, Bates No. 78).
The application failed to meet the public interest in several ways.  First, as argued above, the legislature clearly expressed its desire to maintain the integrity of the land-title system by establishing the requirement of a forty-year title plant.  Hendricks not only acknowledged he will neither use nor establish a forty-year title plant, he argues the forty-year title plant is inferior.  However, any reliance on internet-based searches ignores the warnings contained on the website databank.  At www.iowalandrecords.org the Iowa County Recorders Association, Inc. states:
"The information contained herein is provided as a service to the public for informational services only and no representation is made as to its accuracy or fitness for any particular purpose.  The Iowa Land Records System or the County Land Record Information System is not intended to replace a search of the official records maintained in the office of the County Recorder…"

Similarly, the Iowa Court Information System warns its users to:

"Be advised, depending on the county, cases prior to September of 1997 may exist in manual docket format only and are not available on this page." www.judicial.state.ia.us/online_court_services/online_docket_record/index.asp
Any reliance on such internet-based information, to the exclusion of utilizing up-to-date, certified abstracts from forty-year title plants, cannot be in the public interest.
The board agrees that improving "the quality of the land title" (Ruling, Bates No. 256) is an appropriate measure of the public interest inquiry in the waiver process, but discounts the legislative conclusion that the forty-year title plant is the appropriate vehicle for achieving that goal.  Instead, ITG argues that the Marketable Title Act, ILTA's Uniform Abstracting Standards, review by a participating attorney and resolving title objections will all serve to protect the quality of land title. (Ruling, Bates Nos. 256 – 258).  

This argument ignores the fact that the legislature could have established utilization of these processes and standards to the exclusion of the forty-year title plant had it chosen to do so.  The legislature did not.  The legislature established use of the forty-year title plant as the quality standard for measuring the public interest.  Only in cases where a waiver would serve some equivalent level of quality control should a waiver be granted.

This was precisely the measure utilized by ITG in those waiver cases prior to the Hendricks application.  Those attorneys were able to show experience and knowledge of local practices and customs that permitted the same level of comfort with the product as if a forty-year title plant had been relied upon (Dissenting Opinion, Bates No. 263).  The application in this matter, for permission to abstract in all 99 counties, fails to provide any measure of knowledge or experience in the 99 counties the applicant wishes to abstract.

ITG improperly interpreted the statutory term "public interest" in this case..
IV.
ITG'S FINDING THAT THE PUBLIC INTEREST IS SERVED BY THE WAIVER IS NOT SUPPORTED BY THE RECORD TC "IV.
ITG'S FINDING THAT THE PUBLIC INTEREST IS SERVED BY THE WAIVER IS NOT SUPPORTED BY THE RECORD" \f C \l "2" 
Standard of Review TC "Standard of Review" \f C \l "3" 
ITG's action in this case constitutes "other agency action" and as such, the court sits in review to determine whether the division committed an error of law or acted unreasonably, capriciously, or arbitrarily.  Doe v. Iowa Bd. Of Medical Examiners, 773 N.W.2d 705, 707 (Iowa 2007) TA \s "Doe v. Iowa Bd. Of Medical Examiners, 773 N.W.2d 705, 707 (Iowa 2007)"  (citations omitted).  Agency action is considered arbitrary or capricious when the decision was made "without regard to the law or facts."  Id (quoting Bernau v. Iowa Dep't of Transp., 580 N.W.2d 757, 764 (Iowa 1998) TA \s "Bernau v. Iowa Dep't of Transp., 580 N.W.2d 757, 764 (Iowa 1998)" .  Agency action is unreasonable if the agency acted "in the face of evidence as to which there is no room for difference of opinion among reasonable minds…or is not based on substantial evidence.  Id (quoting Citizens' Aid/Ombudsman v. Rolfes, 454 N.W.2d 815, 819 (Iowa 1990) TA \s "Citizens' Aid/Ombudsman v. Rolfes, 454 N.W.2d 815, 819 (Iowa 1990)" .

Preservation of Record TC "Preservation of Record" \f C \l "3" 
This issue was preserved by ILTA's timely petition for judicial review to the district court and its timely appeal therefrom.
Argument TC "Argument" \f C \l "3" 
The glaring flaw in ITG's conclusions that Hendricks' waiver will serve the public interest is that ITG fails to pinpoint how this waiver will serve any public interest.  Instead, ITG makes several findings that could be said of any waiver application which results in the adoption of another per se rule.  Any application can say that a waiver will meet any of the generic interests identified in the ruling.  Such a result erases the legislative forty-year title plant requirement from the statute.
In addition to failing to state how Hendricks' waiver will serve any of these interests, ITG failed to rely on any record evidence in finding these public interest would be served.

In its first "public interest" finding, ITG found "this waiver clearly serves the public interest by increasing competition among abstractors."  (Ruling, Bates No. 254).

There is not a shred of evidence in the record to support this finding and the board cites none.  Indeed, the evidence of record supports the contrary:  permitting Hendricks to abstract without a capital investment matching his competitors harms competition.  Several abstractors submitted letters and testimony to ITG regarding the capital investment required to construct a title plant.  Each outlined the adverse impact on competition of a competitor's ability to undercut price, timing and quality without any investment in the overhead required by the statute to participate in the title guaranty program.  The evidence in the administrative record supports no conclusion reached by ITG regarding competition among abstractors.

Similarly, ITG concluded the waiver would serve the "public interest by encouraging the use of Title Guaranty through Iowa," but cites no evidence to support that conclusion (Ruling, Bates No. 255).  There is simply no evidence that by granting this waiver, consumers would be "encouraged" to use title guaranty.

The third category of public interest cited by ITG, that the waiver "will tend to make title guaranties more competitive and out-of-state title insurance less so" (Ruling, Bates No. 256) is more wishful thinking by the board and not supported by any evidence of record.  ITG cites a "significant new business model" (Ruling, Bates No. 255) when none was presented.  No evidence was presented of any lender that would "simply refuse to use the abstractors and, therefore, Title Guaranty" or that any "national or regional lenders will often choose to use out-of-state title insurance companies instead of Title Guaranty."  (Id.)  Without such evidence, ITG cannot conclude such a public interest would be served.

The final public interest cited by ITG, that consumers will be protected (Ruling, Bates No. 258), also fails for a lack of record evidence.  The board "finds it more likely that such clients would turn to out-of-state title insurance instead," (Id.) without citing any such evidence.  Without substantial evidence to support any of its conclusions, ITG's constitutes arbitrary and capricious agency action and must be reversed.
CONCLUSION TC "CONCLUSION" \f C \l "1" 
1.
In construing the terms "hardship" and "public interest" as applied to granting waivers of the forty-year title plant requirement, ITG's agency action was "based upon an erroneous interpretation of a provision of law whose interpretation has not clearly been vested by a provision of law in the discretion of the agency," Iowa Code § 17A.19(10)(c) TA \l "Iowa Code § 17A.19)(10)(c)" \s "Iowa Code § 17A.19(10)(c)" \c 2 .
2.
In finding proof of a "hardship" and that this waiver is in the "public interest," ITG's agency action was otherwise unreasonable, arbitrary, capricious or an abuse of discretion.  Iowa Code § 17A.19(10)(n) TA \l "Iowa Code § 17A.19(10)(n)" \s "Iowa Code § 17A.19(10)(n)" \c 2 .
Appellant ILTA requests this court reverse ITG's approval of the waiver application of Charles W. Hendricks and for such other relief the court deems just and appropriate.
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� A sixth waiver, for attorney Mitchell Taylor, was overturned by the district court on appeal.  Des Moines County Abstract Company vs. Iowa Finance Authority, Title Guarantee Division, CVEQ006597, Des Moines County, (4/5/07)� TA \l "Des Moines County Abstract Company vs. Iowa Finance Authority, Title Guarantee Division, CVEQ006597, Des Moines County, (4/5/07)" \s "Des Moines County Abstract Company vs. Iowa Finance Authority, Title Guarantee Division, CVEQ006597, Des Moines County, (4/5/07)" \c 1 �.


� Neither the statute nor ITG's rules define "hardship."  The instant case is the first where ITG has issued a written decision reflecting its decision-making process for waiver applications.
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